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PETITION  FOR  REVIEW 


®nfte&  States  Court  of  Appeals 

Fob  the  District  of  Columbia. 


Electric  Bond  and  Share  Company, 

Petitioner, 

against 

Securities  and  Exchange  Commission, 

Respondent. 


Petition  of  Electric  Bond  and  Share  Company  for 

Review  of  Order  of  the  Securities  and  Exchange 

Commission 

[Filed  in  Court  of  Appeals  on  April  4,  1952] 

To  the  Honorable  United  States  Court  of  Appeals  fob 
the  District  of  Columbia  and  the  Judges  Thereof: 

The  Petition  of  Electric  Bond  and  Share  Company  for 
review  of  the  order  of  the  Securities  and  Exchange  Com¬ 
mission  hereinafter  set  forth  respectfully  shows: 

The  Facts  and  Statutes  Upon  Which 
Jurisdiction  Is  Based 

1.  Electric  Bond  and  Share  Company  (hereinafter 
called  the  “Petitioner”)  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York,  having 
its  principal  office  and  place  of  business  at  Two  Rector 
Street,  New  York,  N.  Y.  It  is  a  public  utility  holding  com¬ 
pany,  registered  as  such  under  the  Public  Utility  Holding 
Company  Act  of  1935,  15  U.  S.  C.  secs.  79,  et  seq.  (herein¬ 
after  called  the  “Act”). 
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2.  On  February  6,  1952  the  Securities  and  Exchange 
Commission  (hereinafter  called  the  “Commission”)  made 
and  entered  an  order  requiring  the  Petitioner  to  dispose 
of  certain  shares  of  common  stock  of  United  Gas  Corpo¬ 
ration  (hereinafter  called  “United  Gas”)  and  denying  the 
Petitioner’s  application  to  retain  all  of  the  shares  of  such 
stock  which  Petitioner  now  owns. 

3.  The  Petitioner  appeared  before  the  Commission  and 
opposed  the  issuance  by  the  Commission  of  such  order 
dated  February  6,  1952,  is  aggrieved  by  such  order  and  files 
this  petition  for  review  thereof  in  this  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  pursuant  to 
the  provisions  of  Section  24(a)  of  the  Act  (15  U.  S.  C.  sec. 
79x(a)). 


The  Nature  of  the  Proceedings  as 
to  Which  Review  Is  Sought 

4.  The  Petitioner  has  held  a  substantial  direct  and/or 
indirect  interest  in  the  common  stock  of  United  Gas  since 
the  organization  of  that  Company  in  1930.  In  July  1949, 
in  the  course  of  the  liquidation  of  Electric  Power  &  Light 
Corporation  (hereinafter  called  “Electric”)  which  was  one 
of  Petitioner’s  former  subsidiary  holding  companies,  the 
Petitioner  received  a  direct  interest  in  2,870,653  shares 
(approximately  27%)  of  the  common  stock  of  the  United 
Gas,  subject  to  a  commitment  to  dispose  of  such  stock 
unless  it  should  subsequently  be  determined  that  the  Peti¬ 
tioner  has  the  right  under  the  Act  to  retain  the  same.* 

•  The  Petitioner  in  1951  received  295,128  additional  shares  of 
common  stock  of  United  Gas  pursuant  to  a  rights  offering,  in  effect 
subject  to  the  same  commitment,  with  the  result  that  it  presently 
owns  3,165,781  shares  thereof,  still  approximately  27%  of  such 
outstanding  stock. 
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5.  On  September  6, 1949  the  Petitioner  instituted  before 
the  Commission  appropriate  proceedings  for  determina¬ 
tion  of  its  right  under  the  Act  to  retain,  as  an  integral  part 
of  Petitioner’s  proposed  future  program  of  operation,  all 
of  the  common  stock  of  United  Gas  which  it  then  held. 
Such  future  program  contemplates  the  employment  of  a 
pool  of  capital  for  investment  in  situations  which,  in  the 
judgment  of  the  directors  of  the  Petitioner,  present  prom¬ 
ising  opportunities  and  where  the  combination  of  financial 
resources  with  the  broad  experience,  technical  skills  and 
other  expert  knowledge  available  in  the  organizations 
of  the  Petitioner  and  its  wholly-owned  service  com¬ 
pany,  Ebasco  Services  Incorporated  (hereinafter  called 
“Ebasco”),  can  be  used  constructively.  The  Petitioner's 
program  contemplates,  in  addition  to  the  retention  of 
Petitioner’s  interest  in  Ebasco  and  of  the  capital  pool, 
that  Petitioner  continue  to  hold  its  interests  in  United  Gas 
and  in  American  &  Foreign  Power  Company  Inc.  (herein¬ 
after  called  “Foreign  Power”). 

6.  The  foregoing  proceedings  were  instituted  on  Sep¬ 
tember  6,  1949,  by  the  Petitioner  by  the  filing  of  an  appli¬ 
cation  for  approval  of  Petitioner’s  Amended  Plan  III 
(relating  to  necessary  dispositions  of  certain  securities 
then  held  by  Petitioner)  and  for  an  exemption  under  Sec¬ 
tion  3  of  the  Act  to  the  extent  necessary  to  permit  Peti¬ 
tioner  to  carry  out  its  proposed  program  and  to  retain 
all  of  the  common  stock  of  United  Gas,  which  it  then  held 
and  still  holds,  as  an  integral  part  of  its  program. 

7.  On  October  14, 1949  the  Commission  issued  an  order 
directing  that  the  Petitioner’s  proceedings  be  set  down 
for  hearing.  In  such  order  the  issues  to  be  tried  at  the 
initial  hearings  were  restricted  to  those  relating  to  the 
propriety  of  the  so-called  acquisition  by  the  Petitioner  in 
July,  1949,  of  its  common  stock  of  United  Gas.  Throughout 
the  proceedings,  the  Petitioner  continued  to  assert  its  posi- 
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tion  that  the  basic  issue  raised  by  its  application  related  to 
its  request  for  an  exemption  under  Section  3  of  the  Act 
which  would  permit  it  to  retain  as  an  integral  part  of  its 
future  program  all  of  the  common  stock  of  United  Gas 
which  Petitioner  holds,  rather  than  any  issue  relating  to 
the  so-called  acquisition  by  the  Petitioner  of  such  stock. 

i 

8.  In  its  findings,  opinion  and  order  of  February  6, 1952, 
however,  the  Commission  placed  primary  emphasis  upon 
the  asserted  premise  that  the  Petitioner’s  so-called  acquisi¬ 
tion  of  its  direct  interest  in  the  common  stock  of  United  Gas 
violated  the  standards  of  Section  10  of  the  Act.  The  Peti¬ 
tioner’s  request  for  an  exemption  under  the  standards  of 
Section  3  of  the  Act  was  considered  by  the  Commission 
“only  so  far  as  those  standards  are  relevant  to  determin¬ 
ing  the  issue  posed  by  the  standards  of  Section  10”. 

The  Relief  Pbayed  Foe  By  the  Petitionee 

9.  No  previous  application  for  the  relief  sought  in  this 
Petition  has  been  made  to  any  other  court  or  judge. 

10.  The  Petitioner  respectfully  prays  that  your  Honor¬ 
able  Court  review  the  order  of  the  Commission  dated  Feb¬ 
ruary  6, 1952,  against  your  Petitioner,  set  said  order  aside 
in  its  entirety  and  grant  such  other  and  further  relief  as  to 
the  Court  may  seem  just  and  proper. 

The  Points  On  Which  the  Petitionee  Intends  to  Rely 

11.  The  order  of  which  review  is  hereby  sought  is 
improper  and  should  be  set  aside  in  its  entirety,  for  the 
reasons  that: 

(a)  The  Commission  erred  in  treating  the  standards 
of  Section  10  of  the  Act  as  applicable  to  the  transfer 
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to  the  Petitioner  from  its  subsidiary  Electric  of  the 
common  stock  of  United  Gas  under  the  circumstances 
of  such  transfer. 

(b)  Even  if  the  standards  of  Section  10  were  con¬ 
sidered  to  be  applicable  to  such  transfer,  the  Commis¬ 
sion  erred  in  that  it  should  jj^ave  approved  the  so- 
called  acquisition  under  Section  10  in  the  instant  case 
where  the  Petitioner  at  all  times  since  the  organization 
of  United  Gas  has  owned  a  direct  and/or  indirect  inter¬ 
est  therein,  the  only  transfer  involved  being  a  change 
in  the  form  of  ownership  from  indirect  to  direct  in 
connection  with  the  liquidation  of  Electric  as  required 
to  comply  with  Section  11  of  the  Act. 

(c)  Even  if  the  standards  of  Section  10  were  con¬ 
sidered  to  be  applicable  in  the  instant  case,  the  Com¬ 
mission  erred  in  treating  such  section  as  the  primary 
issue  and  in  restricting  the  issues  to  be  considered  to 
those  arising  under  or  in  relation  to  Section  10. 

(d)  To  the  limited  extent  that  the  Commission 
considered  the  Petitioner’s  requested  exemption  under 
the  standards  of  Section  3  of  the  Act,  the  Commission 
erred  in  failing  to  find  that  the  Petitioner  is  entitled 
to  such  an  exemption  while  retaining  its  common  stock 
of  United  Gas  as  an  integral  part  of  its  future  pro¬ 
gram,  in  that: 

(1)  The  Commission  erred  in  concluding  that  the 
Petitioner  would  not  qualify  for  its  requested  exemp¬ 
tion  under  paragraph  (5)  of  Section  3(a)  of  the  Act, 
and  the  Commission’s  findings  in  this  connection 
were  not  supported  by  substantial  evidence  or  based 
on  correct  legal  standards. 

(2)  The  Commission  erred  in  applying  to  the 
standards  of  paragraph  (5)  of  Section  3(a)  of  the 
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tion  that  the  basic  issue  raised  by  its  application  related  to 
its  request  for  an  exemption  under  Section  3  of  the  Act 
which  would  permit  it  to  retain  as  an  integral  part  of  its 
future  program  all  of  the  common  stock  of  United  Gas 
which  Petitioner  holds,  rather  than  any  issue  relating  to 
the  so-called  acquisition  by  the  Petitioner  of  such  stock. 
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to  the  Petitioner  from  its  subsidiary  Electric  of  the 
common  stock  of  United  Gas  under  the  circumstances 
of  such  transfer. 

(b)  Even  if  the  standards  of  Section  10  were  con¬ 
sidered  to  be  applicable  to  such  transfer,  the  Commis¬ 
sion  erred  in  that  it  should  Jjave  approved  the  so- 
called  acquisition  under  Section  10  in  the  instant  case 
where  the  Petitioner  at  all  times  since  the  organization 
of  United  Gas  has  owned  a  direct  and/or  indirect  inter¬ 
est  therein,  the  only  transfer  involved  being  a  change 
in  the  form  of  ownership  from  indirect  to  direct  in 
connection  with  the  liquidation  of  Electric  as  required 
to  comply  with  Section  11  of  the  Act. 

(c)  Even  if  the  standards  of  Section  10  were  con¬ 
sidered  to  be  applicable  in  the  instant  case,  the  Com¬ 
mission  erred  in  treating  such  section  as  the  primary 
issue  and  in  restricting  the  issues  to  be  considered  to 
those  arising  under  or  in  relation  to  Section  10. 

(d)  To  the  limited  extent  that  the  Commission 
considered  the  Petitioner’s  requested  exemption  under 
the  standards  of  Section  3  of  the  Act,  the  Commission 
erred  in  failing  to  find  that  the  Petitioner  is  entitled 
to  such  an  exemption  while  retaining  its  common  stock 
of  United  Gas  as  an  integral  part  of  its  future  pro¬ 
gram,  in  that: 

(1)  The  Commission  erred  in  concluding  that  the 
Petitioner  would  not  qualify  for  its  requested  exemp¬ 
tion  under  paragraph  (5)  of  Section  3(a)  of  the  Act, 
and  the  Commission’s  findings  in  this  connection 
were  not  supported  by  substantial  evidence  or  based 
on  correct  legal  standards. 

(2)  The  Commission  erred  in  applying  to  the 
standards  of  paragraph  (5)  of  Section  3(a)  of  the 
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Act,  issues  allegedly  arising  under  the  “only  inci¬ 
dentally  a  holding  company”  language  of  paragraph 

(3)  of  Section  3(a)  of  the  Act;  moreover,  to  the 
prejudice  of  the  Petitioner  the  Commission  miscon¬ 
ceived  the  nature  and  importance  of  the  Petitioner’s 
use  of  paragraph  (3)  of  Section  3(a)  in  its  argu¬ 
ments  before  tie  Commission  in  support  of  its 
request  for  an  exemption. 

(3)  The  Commission  erred  in  applying  to  the 
interpretation  of  Section  3(a)(5)  of  the  Act  stand¬ 
ards  pertinent  to  Section  2(a)(4)  relating  to  the 
definition  of  a  gas  utility  company. 

(4)  The  Commission  erred  in  failing  to  find  that 
the  “principal  business”  of  United  Gas  is  not  that 
of  a  public  utility  company  within  the  meaning  of 
paragraph  (5)  of  Section  3(a)  of  the  Act,  and  failing 
to  find  that  Petitioner  consequently  was  entitled  to 
an  exemption  from  provisions  of  the  Act  under  the 
terms  of  paragraph  (5)  of  said  Section  3(a). 

(5)  The  Commission  erred  in  not  recognizing  the 
mandate  imposed  upon  it  under  Section  3(a),  (includ¬ 
ing  the  “unless  and  except”  clause  thereof)  to  grant 
an  exemption  thereunder  from  any  provision  of  the 
Act,  including  Sections  9,  10  and  11,  and  by  other 
erroneous  applications  of  the  rules  of  law  relating 
to  its  power  and  duty  under  Section  3(a),  and  the 
Commission’s  findings  to  the  effect  that  the  exemp¬ 
tion  sought  by  the  Petitioner  was  detrimental  to  the 
public  interest  and  to  the  interest  of  investors  and 
consumers  were  not  supported  by  substantial  evi¬ 
dence  or  based  on  correct  legal  standards. 

(e)  The  Commission’s  order  was  based  on  findings 
which  are  not  supported  by  substantial  evidence  in  the 
record  viewed  as  a  whole. 
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(f)  The  Commission  *s  order  contravened  applica¬ 
ble  provisions  of  law  and  of  the  Constitution  of  the 
United  States. 


The  Petitioner  reserves  the  right  to  urge  before  this 
Court  any  points  in  addition  to  the  foregoing  points. 

All  of  the  foregoing  points  have  been  urged  by  the  Peti¬ 
tioner  before  the  Commission  except  those  with  respect  to 
which  there  were  reasonable  grounds  for  failure  so  to  do. 

The  Petitioner  believes  that  there  is  no  necessity  to 
request  this  Court  to  direct  that  the  commencement  of  this 
review  proceeding  shall  operate  as  a  stay  of  the  Commis¬ 
sion’s  order  of  February  6, 1952,  pursuant  to  the  provisions 
of  Section  24(b)  of  the  Act,  but  the  Petitioner  does  not,  by 
not  requesting  a  stay  at  this  time,  waive  its  right  to  make 
application  to  this  Court  for  a  stay  of  the  said  order  of 
the  Commission  at  any  later  date  if  it  should  for  any  reason 
then  appear  necessary  or  advisable  to  do  so. 

Wherefore,  the  Petitioner  prays  that  said  order  of  the 
Commission,  dated  February  6,  1952,  be  reviewed  by  this 
Honorable  Court;  that  upon  the  determination  of  the  issues 
raised  in  this  Petition  and  to  be  raised  before  the  Court, 
this  Court  enter  its  judgment  or  decree  setting  aside  such 
order  of  the  Commission  in  its  entirety  and  granting  to  the 
Petitioner  such  other  and  further  relief  as  may  be  just  and 
proper  in  the  premises. 


Respectfully  submitted, 


Leslie  M.  Rapp, 

Attorney  for  Petitioner, 
120  Broadway, 

New  York  5,  N.  Y. 


Simpson  Thacher  &  Bartlett 

By  Richard  Jones, 

E.  N.  AsiEii, 

Of  Counsel. 

Dated,  New  York,  N.  Y.,  April  3, 1952. 
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ORDERS  AND  OPINIONS  OF  THE  SECURITIES  AND 
EXCHANGE  COMMISSION,  PLAN  AND 
APPLICATIONS 

Order  Denying  Application  for  Approval 
of  Amended  Plan  III  and  Request 
for  Exemption. 

[Dated  February  6,  1952] 

UNITED  STATES  OF  AMERICA 

BEFORE  THE 

SECURITIES  AND  EXCHANGE  COMMISSION 

February  6,  1952. 


In  the  Matter 

of 

Electric  Bond  and  Share  Company 
File  No.  54-127 

(Public  Utility  Holding  Company  Act 
of  1935) 


In  the  Matter 
of 

Electric  Bond  and  Share  Company,  et  at. 
File  No.  59-12 

(Public  Utility  Holding  Company  Act 
of  1935) 


In  the  Matter 

of 

Electric  Bond  and  Share  Company,  et  al. 
File  No.  59-3 

(Public  Utility  Holding  Company  Act 
of  1935) 


In  the  Matter 

of 

Electric  Bond  and  Share  Company 
File  No.  70-1806 

(Public  Utility  Holding  Company  Act 
of  1935) 

■■■■ —  —  ■■  -  ■  * 

Electric  Bond  and  Share  Company  (“Bond  and 
Share”),  a  registered  holding  company,  having  filed  an 


Order 

K  Denying 
Application. 
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Order  Denying  Application  for  Approval  of  Amended 
Plan  111  and  Request  for  Exemption. 

application  and  an  accompanying  plan  of  reorganization 
pursuant  to  Section  11(e)  of  the  Pnblic  Utility  Holding 
Company  Act  of  1935  (“the  Act”) ; 

Bond  and  Share  having  acquired  2,870,653  shares  of  the 
common  stock  of  United  Gas  Corporation  (“United”)  in 
connection  with  the  liquidation  and  dissolution  of  its 
former  subsidiary,  Electric  Power  &  Light  Corporation, 
and  subsequently  an  additional  295,128  shares  of  such  stock 
by  purchase,  and  Bond  and  Share  having  committed  itself 
to  dispose  of  such  3,165,781  shares  of  United  common  stock, 
provided,  however,  that  it  might  institute  proceedings 
before  the  Commission  for  relief  from  such  commitment 
and  for  a  determination  of  its  right  to  hold  such  stock 
under  the  Act; 

Bond  and  Share  having  in  connection  with  the  applica¬ 
tion  above  referred  to  requested  relief  from  the  foregoing 
commitment  and  in  connection  therewith  having  also 
requested  an  exemption  under  Section  3(a)  (3)  and  3(a)(5) 
of  the  Act; 

Hearings  having  been  held  after  appropriate  notice,  at 
which  hearings  all  interested  persons  were  afforded  an 
opportunity  to  be  heard,  briefs  having  been  filed  and  the 
Commission  having  heard  oral  argument; 

The  Commission  being  duly  advised  and  having  this 
day  issued  its  Findings  and  Opinion  herein,  on  the  basis 
of  said  Findings  and  Opinion 

*  * '  •  ■  f  *  f  %  \ '  •  f  * r  *  * . .  ■ ' '  ■ .  «*',.•  ',•***  l  %  n*.  'jj  v . .  •* 

It  is  oedeeed  that  Bond  and  Share’s  aforesaid  request 
for  relief  from  its  commitment  to  dispose  of  its  holdings  of 
United  common  stock  and  the  aforesaid  request  for  an 
exemption  under  Sections  3(a)(3)  and  3(a)(5)  of  the  Act 
be  and  they  hereby  are  denied,  and  that  Bond  and  Share 
be  and  it  hereby  is  directed  to  proceed  to  take  appropriate 
steps  for  the  expeditious  disposition  of  its  aforesaid  hold¬ 
ings  of  the  common  stock  of  United. 

By  the  Commission. 

Obval  L.  DuBois, 
Secretary. 
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Application-Declaration  for  Approval  of  Transactions 

Under  Electric  Plan. 

[Filed  with  S.  E.  C.  on  March  31,  1948] 

Adopted  February  2,  1940  and 
Amended  March  26,  1941  and 

December  20,  1946  File  Number _ 

SECURITIES  AND  EXCHANGE  COMMISSION 
WASHINGTON,  D.  C. 

FORM  U-l 

For  use  by  a  Registered  Holding  Company  or  Subsidiary  Com¬ 
pany  filing  an  application  or  declaration  that  includes  an  issue 
or  sale  of  securities,  acquisition  or  sale  of  assets,  change  of 
rights,  guaranty  or  assumption  of  liability,  or  a  transaction  sub¬ 
ject  to  rules  under  Sections  12(b)  or  12(c)  of  the  Public  Utility 
Holding  Company  Act  of  1935. 


SECTION  1 
(Applicable  in  all  cases) 

1.  Exact  name  of  the  Company  filing  this  form.  (“Company* 
as  used  in  this  form  includes  “companies”  where  more  than 
one  company  is  filing  an  application  or  declaration.) 

Electric  Bond  and  Share  Company  (hereinafter  some¬ 
times  referred  to  as  “Bond  and  Share”). 

2.  Address  of  principal  executive  office  of  the  Company. 

Electric  Bond  and  Share  Company, 

Two  Rector  Street, 

New  York  6,  New  York. 


Application^Declaration  for  Approval  of  Transactions 

Under  Electric  Plan. 

3.  Name  of  Holding  Company  System. 

Electric  Bond  and  Share  Company  Holding  Company 
System. 

»  g  *•  f  “•*  •  . .  ,  -  t  >  *  .•*  a  *  ,,,  j> 

4.  Name  and  address  of  person  authorized  to  receive  notices 
and  communications  fom  the  Securities  and  Exchange  Com¬ 
mission. 

H.  H.  Dinkins,  Jr.,  Secretary, 

Electric  Bond  and  Share  Company, 

Two  Rector  Street, 

New  York  6,  New  York. 

The  Commission  is  respectfully  requested  to  mail  copies 
of  all  notices  and  communications  to: 

H.  H.  Dinkins,  Jr.,  Secretary, 

Electric  Bond  and  Share  Company, 

Two  Rector  Street, 

New  York  6,  New  York. 

James  L.  Boone, 

Reid  &  Priest, 

Two  Rector  Street, 

New  York  6,  New  York.  * 

5.  Date  when  Commission  action  is  requested,  and  if  this 
involves  acceleration,  full  explanation  of  the  reasons 
therefor. 

/'  *  i' '  y  \  •  /  ^ '  '  i  > 

The  Applicant  requests  that  the  Commission’s  order  in 
this  matter  be  entered  at  or  about  the  time  the  Commission 
enters  its  order  or  orders  in  connection  with  the  ‘‘Plan  for 
Compliance  by  Electric  Power  &  Light  Corporation  with 
Section  11  of  the  Public  Utility  Holding  Company  Act  of 
1935”.  Much  information  with  respect  to  the  Applicant 
is  already  on  file  with  the  Commission.  Such  record  has 
been  made  “In  the  Matter  of  Electric  Bond  and  Share 
Company,  et  al File  No.  59-12  and  in  other  proceedings 
before  the  Commission. 
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A pplicalion-D eclaration  for  Approval  of  Transactions 

Under  Electric  Plan. 

6.  Clear  and  precise  statement  of  the  proposed  transaction. 
The  answer  to  this  item  should  describe  each  aspect  of  the 
entire  transaction.  If  the  proposed  transaction  is  part  of 
a  general  program  describe  such  program  and  the  relation 
to  it  of  the  proposed  transaction. 

Bond  and  Share  and  Electric  Power  &  light  Corpora¬ 
tion  (Electric)  are  registered  holding  companies  under  the 
Public  Utility  Holding  Company  Act  of  1935  (Act). 

On  May  7,  1940  the  Securities  and  Exchange  Commis¬ 
sion  (Commission)  initiated  a  proceeding  against  Bond  and 
Share  and  certain  of  its  subsidiaries  including  Electric, 
under  Section  11(b)(2)  of  the  Act  for  the  purpose,  among 
others,  of  determining  whether  it  is  necessary,  in  order  to 
comply  with  the  requirements  of  said  Section  to  discon¬ 
tinue  the  existence  of,  or  modify  the  corporate  structure 
or  redistribute  the  voting  power  among  security  holders  of 
Bond  and  Share  or  any  of  the  respondents  in  said  pro¬ 
ceeding. 

By  an  order  dated  August  22,  1942  this  Commission 
decided,  among  other  things,  that  pursuant  to  Section 
11(b)(2)  of  the  Act  the  existence  of  Electric  be  terminated 
and  Electric  be  dissolved.  This  order  was  confirmed  by  the 
United  States  Circuit  Court  of  Appeals  for  the  First  Cir¬ 
cuit  on  May  28,  1945  (141  F.  (2d)  606),  and  on  review  of 
the  affirmance  of  said  order  was  further  confirmed  by  the 
Supreme  Court  of  the  United  States  (329  U.  S.  90,  91 L.  Ed. 
89,  67  S.  Ct.  133). 

On  the  25th  day  of  July,  1945,  Bond  and  Share  filed  its 
Plans  entitled  “Plans  of  Electric  Bond  and  Share  Company 
under  Section  11(e)  of  the  Public  Utility  Holding  Company 
Act  of  1935”. 

On  the  25th  day  of  March,  1948,  Electric  filed  with  the 
Commission,  (File  No.  54-139)  (File  No.  59-12)  its  Plan 
entitled  “Plan  for  Compliance  by  Electric  Power  &  Light 
Corporation  with  Section  11  of  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935,”  (hereinafter  sometimes 
referred  to  as  “Electric  Plan”). 
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Application-Declaration  for  Approval  of  Transactions 

Under  Electric  Plan. 

Bond  and  Share  owns  46.8%  of  the  total  outstanding 
voting  power  of  Electric  and  the  securities  of  Electric 
which  it  holds  at  this  date  are  as  follows: 


Class  of  Stock  Shares 

$7  Preferred  .  485 

Second  Preferred . —  13,905 

Common  Stock .  1,976,638 


In  addition  to  such  stock  Bond  and  Share  owns  option 
warrants  for  the  purchase  of  393,408  shares  of  Common 
Stock  of  Electric. 

If  the  Electric  Plan  is  consummated  Bond  and  Share 
will  receive  from  Electric  securities  in  the  New  Company 
which  Electric  proposes  to  organize  and  securities  in  United 
Gas  Corporation  of  the  class  in  approximately  the  follow¬ 
ing  amounts : 

Share  of 
Common 

Stock  %  of  Total 

New  Company* ••  .  478,000  10.9 

United  Gas  Corporation*  * .  2,871,000  26.9 

in  return  for  which  Bond  and  Share  shall  surrender  the 
securities  in  Electric  which  Bond  and  Share  now  owns. 

The  exact  amount  of  securities  and  assets  which  Bond 
and  Share  will  receive  pursuant  to  the  Electric  Plan  is 
dependent  on  the  assets  of  Electric  available  for  distribu¬ 
tion  to  the  holders  of  Common  Stock  and  Option  Warrants 
upon  the  final  distribution  in  liquidation  and  dissolution  of 
Electric. 

■*-  Bond  and  Share  proposes  that  it  will  sell,  distribute  or 
otherwise  dispose  of,  in  such  manner  as  the  Commission 
may  permit,  all  of  the  Common  Stock  of  the  New  Company 
and  all  of  the  Common  Stock  of  United  received  by  it  under 

•  Based  on  4,400,000  shares  of  Common  Stock  of  New  Company. 

••  Based  on  10,653,302  shares  of  Common  Stock  of  United. 
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Application-Declaration  for  Approval  of  Transactions 

Under  Electric  Plan. 

the  Electric  Plan  not  later  than  one  year  ( unless  such 
period  is  extended  by  the  Commission)  after  the  receipt 
of  same  by  Bond  and  Share ;  provided,  however,  that  Bond 
and  Share  may,  not  later  than  sixty  days  after  entry  of 
an  order  of  the  Commission  approving  the  Electric  Plan, 
institute  appropriate  proceedings  before  the  Commission 
for  relief  from  its  commitment  to  dispose  of  such  Common 
Stock  of  United  and  for  determiation  of  its  right  under  the 
Act  to  hold  such  Common  Stock  of  United.  If  Bond  and 
Share  shall  so  institute  such  proceedings,  it  will  diligently 
prosecute  same  to  final  conclusion  before  the  Commission 
(and  before  the  Courts  if  review  is  sought)  and  promptly 
take  such  steps,  if  any,  as  may  be  required  to  comply  with 
the  final  decision. 

All  the  securities  to  be  received  by  Bond  and  Share 
under  the  Electric  Plan  will  be  received  and  held  by  it 
subject  to  the  full  jurisdiction  of  the  Commission  with 
respect  to  same. 

Bond  and  Share  requests  the  approval  of  this  Commis¬ 
sion  to  any  and  all  of  the  transactions  proposed  by  and 
pursuant  to  the  Electric  Plan  as  the  same  may  relate  to 
Bond  and  Share  with  particular  reference  to  (but  not 
excluding  any  other  transaction  as  may  in  said  Electric 
Plan  relate  to  Bond  and  Share),  (a)  the  acquisition  by 
and  transfer  to  Bond  and  Share  of  the  securities  of  the 
New  Company  and  of  United  Gas  Corporation  and  of  any 
other  security  or  assets  and,  in  turn,  the  surrender  to  Elec¬ 
tric  by  Bond  and  Share  of  the  securities  of  Electric  now 
owned  by  Bond  and  Share,  and  (b)  the  approval  of  the 
compromise,  settlement  and  discharge  of  claims  and 
counterclaims  as  set  forth  and  described  in  Step  2  or  Part  2 
of  the  Electric  Plan  concerning  which  and  for  the  purpose 
of  effectuating  and  consummating  the  same,  Bond  and 
Share  agrees  to  such  compromise,  settlement  and  discharge 
in  consideration  for  which  Bond  and  Share  agrees  to  pay 
Electric  $2,200,000.  In  making  such  agreement  it  is  to  be 
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Application-Declaration  for  Approval  of  Transactions 

Under  Electric  Plan. 

understood  that  the  offer  of  compromise  and  settlement 
proposed  in  the  Electric  Plan  and  the  acceptance  thereof 
by  Bond  and  Share  shall  not  be  taken  or  construed  as  an 
admission  by  Bond  and  Share  that  any  of  the  claims, 
charges  or  allegations  made,  either  in  proceedings  before 
the  Commission  or  in  any  pending  stockholders’  actions, 
are  true,  or  that  there  is  any  infirmity  in,  or  defense 
against  the  full  enforcement  by  Bond  and  Share  of,  its 
rights  and  interests.  The  offer  of  compromise,  settlement 
and  discharge  and  any  statement  concerning  the  same,  shall 
be  without  prejudice  and  such  compromise,  settlement  and 
discharge  shall  not  be  used  in  evidence  against  any  party 
or  its  or  their  subsidiaries  or  its  or  their  officers  or  direc¬ 
tors  in  the  event  that  for  any  reason  the  Electric  Plan  shall 
fail  of  accomplishment. 

Bond  and  Share  requests  that  the  order  of  the  Com¬ 
mission  in  approving  the  transactions  contemplated  by  and 
pursuant  to  the  Electric  Plan  as  the  same  may  relate  to 
Bond  and  Share  shall  recite  that  the  relevant  transactions 
of  such  Plan  as  to  Bond  and  Share  are  necessary  or  appro¬ 
priate  to  the  integration  or  simplification  of  the  holding 
company  system  of  Bond  and  Share  and  necessary  or 
appropriate  to  effectuate  the  provisions  of  subsection  (b) 
of  Section  11  of  the  Act  in  accordance  with  the  meaning 
and  requirement  of  the  Internal  Revenue  Code,  as  amended, 
including  Section  1808(f)  and  Supplement  R  thereof. 

7.  Reasons  why  it  is  desired  to  consummate  transaction. 

It  is  desirable  that  the  proposed  transactions  be  con¬ 
summated  as  further  steps  designed  to  effect  compliance 
by  Bond  and  Share  and  Electric  with  the  provisions  of 
Section  11(b)  of  the  Act.  Consummation  of  the  Electric 
Plan  will,  among  other  things,  result  in  the  elimination  of 
Electric  from  the  holding  company  system  of  Bond  and 
Share. 
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Application-Declaration  for  Approval  of  Transactions 

Under  Electric  Plan. 

8.  Sections  of  the  Act  and  rules  thereunder  which  the  Com¬ 
pany  considers  applicable  to  the  transaction  and  if  any  sec¬ 
tion  or  rule  would  be  applicable  were  it  not  for  a  specific 
exemption  by  rule  or  order,  state  the  basis  for  claiming 
such  exemption. 

Bond  and  Share  believes  as  to  it  that  Sections  9(a),  10, 
11,  12(c)  and  12(f)  of  the  Act  and  Rule  U-43  of  the  Com¬ 
mission  are  applicable  to  the  transactions  of  the  Electric 
Plan  as  the  same  pertain  to  Bond  and  Share.  Such  sections 
are  applicable  because  the  Electric  Plan  proposes  the  acqui¬ 
sition  by  and  transfer  to  Bond  and  Share  of  securities  and 
assets  of  Electric  and,  in  turn,  the  surrender  by  Bond  and 
Share  to  Electric  of  securities  of  Electric  now  owned  by 
Bond  and  Share  both  of  which  are  holding  companies  as 
defined  under  the  Act. 

If  sections  of  the  Act  or  rules  other  than  those  above 
mentioned,  apply  to  such  transaction,  Bond  and  Share  sug¬ 
gests  that  this  Application  be  considered  as  governing  such 
transactions  under  such  sections  and  rules  as  are  applicable 
thereto. 

9.  State  reasons  why  Company  believes  that  there  will  be  com¬ 
pliance  with  each  of  such  applicable  sections  of  the  Act  and 
rules  thereunder. 

Applicant  believes  that  the  transactions  will  be  in  com¬ 
pliance  with  each  of  the  sections  of  the  Act  and  rules 
referred  to  in  the  answer  to  Item  8  of  this  section  for  the 
following  reasons: 

(a)  The  proposed  transactions  will  not  be  carried 
out  except  pursuant  to  approval  thereof  by  the  Com¬ 
mission  ; 

(b)  The  proposed  transactions  are  steps  in  compli¬ 
ance  by  Bond  and  Share  and  Electric  with  Section  11 
of  the  Act  and  orders  of  this  Commission  herein 
referred  to ; 
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Applicatioru-Declaration  for  Approval  of  Transactions 

Under  Electric  Plan. 

(c)  The  proposed  transactions  will  not  tend  toward 
interlocking  relations  or  the  concentration  of  control 
of  public  utility  companies  of  a  kind  or  to  an  extent 
detrimental  to  the  public  interest  or  the  interests  of 
investors  or  consumers; 

(d)  Bond  and  Share  does  not  yet  know  what  fees, 
commissions  or  other  remunerations  are  to  be  paid  in 
connection  with  the  transactions  proposed,  but  any  such 
fees,  commissions  or  other  remunerations  will  be 
reasonable ; 

(e)  The  proposed  transactions  will  not  unduly  com¬ 
plicate  the  capital  structure  of  the  holding  company 
system  of  Bond  and  Share  and  will  not  be  detrimental 
to  the  public  interest  or  to  the  interests  of  investors 
or  consumers  or  the  proper  functioning  of  such  holding 
company  system; 

(f)  The  proposed  transactions  are  not  unlawful 
under  the  provisions  of  Section  8  or  Section  10(f)  of 
the  Act  and  are  not  detrimental  to  the  carrying  out  of 
the  provisions  of  Section  11  of  the  Act; 

(g)  The  carrying  out  of  the  proposed  transactions 
as  a  whole  are  in  the  public  interest  and  that  of  investors 
and  consumers  and  in  all  respects  comply  with  the 
Act;  and 

(h)  The  proposed  transactions  will  not  result  in  an 
unfair  or  inequitable  distribution  of  voting  power 
among  holders  of  the  securities  of  Bond  and  Share 
and  Electric. 
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Application-Declaration  for  Approval  of  Transactions 

Under  Electric  Plan. 

10.  Statement  pursuant  to  Rule  III  (e)  o£  the  Commission’s 
Rules  of  Practice 

(1)  specifying  the  procedures  considered  necessary  or 
appropriate  in  respect  of  the  application  or  declaration 
with  particular  reference  to  (a)  whether  there  should 
be  a  recommended  decision  by  hearing  officer,  (b) 
whether  there  should  be  a  recommended  decision  by 
any  other  responsible  officer  of  the  Commission,  (c) 
whether  the  staff  of  the  Public  Utilities  Division  may 
assist  in  the  preparation  of  the  Commission’s  decision, 
and  (d)  whether  there  should  be  a  30-day  waiting 
period  between  the  issuance  of  the  Commission’s  order 
and  the  date  it  is  to  become  effective;  or 

(2)  except  when  it  is  desired  that  the  application  or  dec¬ 
laration  be  granted  or  permitted  to  become  effective 
pursuant  to  Rule  U-23  without  a  hearing  being  held, 
indicating  that  such  specification  will  be  made  in  the 
course  of  the  hearing  with  respect  to  the  application 
or  declaration. 

[To  be  answered  by  Amendment] 

SECTION  II 

(Applicable  in  all  cases  except  where  the  Company  has  Bled  a 
Registration  Statement  under  the  Securities  Act  of  1933.) 

Items  2,  4,  7,  8,  10(a),  (b),  (c),  (e),  (f),  (h),  (i), 

12,  13  and  14  are  inapplicable. 

1.  State  or  States  or  other  sovereign  power  under  which  the 
Company  is  organized  and  form  of  organization  (corpora¬ 
tion,  trust,  et  cetera),  and  the  date  of  its  organization. 

Bond  and  Share  is  a  corporation.  It  came  into  existence 
under  the  laws  of  the  State  of  New  York  on  March  13,  1929. 
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Application-Declaration  for  Approval  of  Transactions 

Under  Electric  Plan. 

3.  List  of  State  commissions  having  jurisdiction  to  regulate 
public  utility  companies  which  have  jurisdiction  over  the 
proposed  transaction.  If  any  other  Federal  commission  has 
jurisdiction  over  the  proposed  transaction,  name  such  com¬ 
mission. 

None. 

5.  Describe  the  consideration  for  the  transaction  and  indicate 
separately  (where  necessary  use  additional  tabulations) : 

See  Electric  Plan. 

6.  State  as  to  item  5 : 

See  Electric  Plan. 

9.  Summarize  conclusions  reached  in  Exhibit  C  as  to  whether 
or  not  all  requisite  action  has  been  taken  by  stockholders, 
directors  and  other  similar  bodies  that  is  necessary  to  make 
valid  the  proposed  transaction  and  specify  any  steps  which 
have  not  yet  been  taken  and  state  when  the  required  action 
will  be  taken. 

All  requisite  action  for  the  filing  hereof  has  been  taken 
or  will  be  taken  by  the  Board  of  Directors  of  Bond  and 
Share.  Further  action  as  is  required  to  make  valid  the 
proposed  transactions  will  be  taken  at  the  proper  time  or 
times. 

10.  Include  information  as  to  the  following: 

(d)  Summarize  the  terms  of  any  existing  agreements  made 
by  the  Company  or  other  companies  in  the  same  hold¬ 
ing  company  system  with  respect  to  present  or  future 
distribution  of  securities. 


None. 
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(g)  State  any  other  facts  which  might  be  taken  to  indicate 
that  there  is  liable  to  be  or  to  have  been  an  absence  of 
arm’s  length  bargaining  in  the  transaction  together 
with  any  desired  explanation  of  such  facts. 

Electric  is  a  part  of  the  Bond  and  Share  Holding 
Company  system. 

11.  State  name  of  each  person  who  is,  or  has  been  during  the 
current  calendar  year,  an  officer  or  director  of  the  Com¬ 
pany,  each  of  its  subsidiaries  and  each  company  of  which 
it  is  a  subsidiary  and  state  the  financial  connection,  if  any 
of  each  such  person.  (Where  circumstances  warrant,  it 
will  be  sufficient  to  state  that  there  has  been  no  change 
since  such  information  was  previously  filed  with  the  Com¬ 
mission,  and  specifically  to  refer  to  the  prior  filing.) 

As  of  the  date  hereof  there  has  been  no  change  with 
respect  to  Bond  and  Share  in  the  information  previously 
filed  with  the  Commission  in  Bond  and  Share’s  Annual 
Supplement  to  Registration  Statement  on  Form  U5S  for 
the  year  1947  (File  No.  30-139).  (To  be  completed  by 
amendment,  if  necessary.) 

SECTION  III 

If  the  Proposed  Transaction  Involves  an  Issue,  or  a  Sale  by 
the  Issuer,  of  a  Security,  Submit  for  Each  Class  of  Security 
to  be  Issued  or  Sold  the  Following  Information: 

See  Electric  Plan. 


SECTION  IV 

If  the  Proposed  Transaction  Involves  a  Sale  of  Utility 
Securities  or  Utility  Assets  or  Involves  any  Acquisition 
(Other  Than  of  Securities  Issued  by  the  Acquirer)  Submit 
the  Following  Information: 

See  Electric  Plan. 
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SECTION  V 

In  the  Case  of  Any  Other  Transaction  Including  an  Altera¬ 
tion^  the  Priorities,  Preferences,  Voting  Power,  or  Other 
Rights  of  the  Holders  of  an  Outstanding  Security  of  the 
Company ;  or  a  Guaranty  of,  or  Assumption  of  Liability  on, 
a  Security  of  Another  Company;  or  an  Acquisition, 
Redemption  or  Retirement  of  Outstanding  Securities  of  the 
Company;  or  a  Declaration  of  a  Dividend;  or  Any  Other 
Transaction  Subject  to  Rules  Under  Sections  12(b)  or  12(c) 
of  the  Act,  Submit  the  Following  Information: 

See  Electric  Plan. 


SECTION  VI 
( A  pplicable  in  all  Cases ) 

1.  Give  a  concise  statement  of  all  the  applicable  provisions  of 
the  articles  of  incorporation,  by-laws  or  similar  documents 
relating  to  the  right  of  the  person  signing  and  filing  this 
statement  to  take  such  action  on  behalf  of  the  Company, 
together  with  a  statement  that  all  such  requirements  have 
been  complied  with  and  that  the  person  signing  and  filing 
the  same  is  fully  authorized  to  do  so.  If  such  authorization 
is  dependent  on  resolutions  of  stockholders,  directors  or 
other  bodies,  such  resolutions  shall  be  attached  as  an 
exhibit  to,  or  the  pertinent  provisions  thereof  shall  be 
quoted  in,  the  statement. 

There  are  no  applicable  provisions  of  the  charter  by¬ 
laws  or  other  similar  documents  of  the  Applicant,  relating 
to  the  right  of  the  persons  signing  and  filing  this  Applica¬ 
tion  to  take  such  action  on  behalf  of  the  Applicant.  Such 
authorization  is  dependent  upon  resolutions  of  the  Board 
of  Directors  of  said  Applicant. 


22 


Application-Declaration  for  Approval  of  Transactions 

Under  Electric  Plan. 

2.  (a)  The  Applicant  hereby  requests  that  the  original,  a 
duplicate  original,  or  a  photo  copy  of  this  Application 
and  any  and  all  amendments  thereto,  whether  executed 
hereafter  or  concurrently  herewith,  be  offered  in  evi¬ 
dence  on  behalf  of  the  Applicant  and  be  received  in 
evidence  as  an  exhibit  of  the  Applicant  in  any  proceed¬ 
ing  before  the  Securities  and  Exchange  Commission, 
or  any  officer  thereof  or  any  Trial  Examiner  desig¬ 
nated  thereby,  and  that  the  verification  of  such  Applica¬ 
tion  and  any  amendment  thereto  to  be  considered  as 
if  the  person  signing  such  verification  had  personally 
appeared  and  testified  orally  under  oath,  duly  admin¬ 
istered,  in  any  such  proceeding  to  the  statements  con¬ 
tained  in  such  verification. 

(b)  The  Applicant  hereby  agrees  that  whenever  any  docu¬ 
ment  constituting  part  of  the  official  files  of  the  Com¬ 
mission  is  offered  or  received  in  evidence,  it  is  offered 
or  received  subject  to  the  reservation  that  if  at  any 
future  time  a  transcript  of  the  record  is  called  for, 
either  in  connection  with  a  petition  for  review  or  other¬ 
wise,  copies  may  be  furnished  in  lieu  of  the  original. 

This  Statement  comprises: 

(a)  Pages  numbered  1  to  13  consecutively. 

This  statement  has  been  prepared  in  accordance  with  the 
instructions  for  use  of  Form  U-l. 

Pursuant  to  the  requirements  of  the  Public  Utility  Holding 
Company  Act  of  1935,  the  Applicant  has  caused  this  instru¬ 
ment  to  be  duly  executed  on  its  behalf  by  its  duly  authorized 
officers  on  this  31st  day  of  March,  1948. 

Electric  Bond  and  Share  Company 
By  /s/  Curtis  E.  Calder 

(Seal)  Chairman  of  the  Board  of  Directors 

/s/  George  G.  Walker 

Attest :  President 

/s/  H.  H.  Dinkins,  Jr. 


23 


Applicatiorir-Declaration  for  Approval  of  Transactions 

Under  Electric  Plan. 

State  of  New  York 
County  of  New  York 

The  undersigned  being  duly  sworn  deposes  and  says 
that  they  have  duly  executed  the  attached  instrument  for 
and  on  behalf  of  Electric  Bond  and  Share  Company  named 
therein,  and  that  they  are  Chairman  of  the  Board  of  Direc¬ 
tors  and  the  President,  respectively,  of  such  Company. 
Deponents  further  say  that  they  are  familiar  with  such 
instrument  and  the  transactions  referred  to  therein,  and 
that  to  the  best  of  their  knowledge,  information  and  belief 
the  statements  made  in  such  instrument  are  true.  Depon¬ 
ents  further  say  that  all  action  by  stockholders,  directors, 
and  other  bodies  necessary  to  authorize  deponents  to  exe¬ 
cute  and  file  such  instrument  has  been  taken. 

/s/  Curtis  E.  Calder 
Chairman  of  the  Board  of  Directors 

/s/  George  G.  Walker 

President 


Subscribed  and  sworn  to  before  me 
at  New  York,  New  York  this  31st  - 
day  of  March,  1948. 

/s/  Alice  M.  Powell 

ALICE  M.  POWELL 
Notary  Public  in  the  State  of  New  York 
Residing  in  Queens  County 
Queens  Co.  Clk’s  No.  1190,  Reg.  No.  209-P-9 
Certificates  Piled  in 

N.  Y.  Co.  Clk’s  No.  51,  Reg.  No.  105-P-9 
Certificate  Piled  in  Westchester  Co. 
Commission  Expires  March  30,  1949 


(Seal) 
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Application  for  Approval  of  Amended  Plan  111  and 
Request  for  Exemption. 

[Filed  with  S.  E.  C.  on  September  6,  1949] 

F ile  Nos.  54-127,  59-3 
59-12, 54-139 
70-1806 

SECURITIES  AND  EXCHANGE  COMMISSION 

Washington,  D.  C. 

AMENDMENT  NO.  15 
to 

APPLICATION  BY  ELECTRIC  BOND  AND  SHARE 
COMPANY  FOR  APPROVAL  OF  PLANS  DATED 
JULY  25,  1945,  FILED  UNDER  SECTION  11(e)  OF 
THE  PUBLIC  UTILITY  HOLDING  COMPANY  ACT 

OF  1935 

Names  and  addresses  of  persons  to  whom  notices  and  corre¬ 
spondence  concerning  this  amendment  should  be  addressed: 

B.  M.  Betsch,  Secretary  and  Treasurer 
Electric  Bond  and  Share  Company 
Two  Rector  Street 
New  York  6,  N.  Y. 

Richard  Jones 
Simpson  Thacher  &  Bartlett 
120  Broadway 
New  York  5,  N.  Y. 

The  undersigned  hereby  amends  the  above  document  as  indi¬ 
cated  in  the  attached  pages  with  respect  to  the  following: 

This  Amendment  No.  15  is  filed  to  request  approval  by  the 
Commission  of  Amended  Plan  III  filed  herewith  by  Electric 
Bond  and  Share  Company  under  Section  11(e)  of  the  Public 
Utility  Holding  Company  Act  of  1935. 
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SIGNATURES 


The  applicant  has  caused  this  amendment  to  be  duly  signed 
on  its  behalf  by  its  authorized  officers  in  the  City  of  New  York, 
N.  Y.  as  of  the  2nd  day  of  September,  1949. 


Electric  Bond  and  Share  Company 

(Corporate  Seal)  By  Curtis  E.  Calder 

Chairman 


Attest: 


George  G.  Walker 
President 


B.  M.  Betsch 


State  of  New  York 
County  of  New  York 

The  undersigned,  being  duly  sworn,  deposes  and  says 
that  he  has  duly  executed  the  attached  Application  for  and 
on  behalf  of  Electric  Bond  and  Share  Company;  that  he 
is  the  Chairman  of  the  Board  of  such  corporation ;  and  that 
all  action  by  stockholders,  directors  and  other  bodies  neces¬ 
sary  to  authorize  deponent  to  execute  and  file  such  Appli¬ 
cation  has  been  taken. 

Curtis  E.  Calder 
Chairman 


Subscribed  and  sworn  to  before  me,  a  notary 
public,  this  2nd  day  of  September,  1949. 

Donald  T.  Howell 
Notary  Public 

DONALD  T.  HOWELL 
Notary  Public  for  the  State  of  New  York 
Qualified  in  New  York  County 
No.  31-1S75700 

Certs,  filed  with  City  Reg.  N.  Y. 

Commission  expires  March  30th,  1951 
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State  or  New  York 
County  of  New  York 

The  undersigned,  being  duly  sworn,  deposes  and  says 
that  he  has  duly  executed  the  attached  Application  for  and 
on  behalf  of  Electric  Bond  and  Share  Company;  that  he 
is  the  President  of  such  corporation;  and  that  all  action 
by  stockholders,  directors  and  other  bodies  necessary  to 
authorize  deponent  to  execute  and  file  such  Application 
has  been  taken. 


George  G.  Walker 
President 


Subscribed  and  sworn  to  before  me,  a  notary 
public,  this  2nd  day  of  September,  1949. 

Donald  T.  Howell 
Notary  Public 

DONALD  T.  HOWELL 
Notary  Public  for  the  State  of  New  York 
Qualified  in  New  York  County 
No.  31-1875700 

Certs,  filed  with  City  Reg.  N.  Y. 

Commission  expires  March  30th,  1951 
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SECURITIES  AND  EXCHANGE  COMMISSION 
WASHINGTON,  D.  C. 

AMENDMENT  NO.  15 
to 

APPLICATION  BY  ELECTRIC  BOND  AND  SHARE 
COMPANY  FOR  APPROVAL  OF  PLANS  DATED 
JULY  25,  1945,  FILED  UNDER  SECTION  11(e)  OF 
THE  PUBLIC  UTILITY  HOLDING  COMPANY  ACT 

OF  1935. 

1.  Electric  Bond  and  Share  Company  (Bond  and 
Share),  a  registered  holding  company  under  the  Public 
Utility  Holding  Company  Act  of  1935  (the  Act),  has  here¬ 
tofore  filed  with  the  Securities  and  Exchange  Commission 
(the  Commission)  under  Section  11(e)  of  the  Act  its  Plans 
dated  July  25,  1945. 

2.  The  aforesaid  Plans  set  forth  a  program  for  the 
retirement  of  all  of  Bonds  and  Share’s  preferred  stock  and 
for  the  disposition  of  assets  held  by  Bond  and  Share  at 
the  date  thereof,  to  the  end  that  Bond  and  Share  may  be 
held  to  have  complied  with  all  applicable  terms  of  the  Act 
and  thereafter  to  be  entitled,  pursuant  to  Section  3  of  the 
Act,  to  an  exemption  from  provisions  of  said  Act,  including 
Section  11  thereof,  so  as  to  permit  Bond  and  Share  to  carry 
out  its  general  program  under  the  Act. 

3.  Proceedings  before  the  Commission  relating  to  Plan 
I,  Plan  II-A  and  Plan  H-B  of  said  Plans  dated  July  25, 
1945,  as  amended,  having  been  completed,  and  Bond  and 
Share’s  program  for  compliance  with  the  provisions  of  the 
Act  having  been  substantially  completed,  Bond  and  Share 
files  herewith  its  Amended  Plan  III,  annexed  hereto  as 
Exhibit  A.  Reference  is  made  to  said  Amended  Plan  m 
for  a  statement  of  its  terms  and  provisions. 
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4.  On  or  about  March  28,  1948,  Bond  and  Share  filed 
with  this  Commission  an  application  (File  No.  70-1806) 
relating  to  the  acquisition  of  certain  securities  to  be  receiv¬ 
ed  upon  the  dissolution  of  Electric  Power  &  Light  Corpora¬ 
tion,  which  securities  included  2,871,000  shares  of  common 
stock  of  United  Gas  Corporation.  Said  application  pro¬ 
vided,  among  other  things,  that  Bond  and  Share  proposed 
to  sell,  distribute  or  otherwise  dispose  of  all  the  securities 
so  received  within  one  year  after  their  receipt,  provided, 
however,  that  Bond  and  Share  might  institute  appropriate 
proceedings  before  the  Commission  for  relief  from  the 
above  described  proposal  in  so  far  as  it  related  to  the 
disposition  of  the  aforesaid  common  stock  of  United 
Gas  Corporation  and  for  a  determination  under  the  Act 
of  Bond  and  Share’s  right  to  hold  such  common  stock. 
Bond  and  Share  believes  that  the  proceedings  hereby  insti¬ 
tuted  are  “appropriate  proceedings”  for  relief  from  the 
above  mentioned  proposal  and  for  a  determination  under 
the  Act  of  Bond  and  Share’s  right  to  hold  the  said  common 
stock,  within  the  meaning  of  the  aforesaid  application,  and 
this  Amendment  15,  together  with  the  attached  Amended 
Plan  m  are  filed  for  the  purpose  of  meeting  the  foregoing 
provisions  of  said  application. 

5.  Bond  and  Share  requests  an  order 

(a)  approving  the  said  Amended  Plan  III  pursuant 
to  Section  11(e)  of  the  Act; 

(b)  reciting,  to  the  extent  specified  by  Bond  and 
Share,  that  the  transactions  contemplated  by  the  said 
Amended  Plan  m  are  necessary  or  appropriate  to  the 
integration  or  simplification  of  the  holding-company 
system  of  which  Bond  and  Share  is  a  member  and  are 
necessary  or  appropriate  to  effectuate  the  provisions 
of  sub-section  (b)  of  Section  11  of  the  Act,  all  in  accord¬ 
ance  with  the  meaning  and  requirements  of  the  Internal 
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Revenue  Code,  as  amended,  including  Section  1808(f) 
and  Supplement  R  thereof; 

(c)  directing  that,  upon  the  filing  of  the  certificate 
of  an  officer  of  Bond  and  Share  stating  that  all  the 
sales  or  other  disposals  of  securities  proposed  in  said 
Amended  Plan  III  have  taken  place,  Bond  and  Share 
shall,  pursuant  to  Section  3  of  the  Act,  he  exempt  from 
all  the  provisions  of  the  Act  without  the  necessity  of 
further  application  being  made  to  the  Commission  with 
respect  thereto,  excepting  from  such  exemption  how¬ 
ever  (1)  to  the  extent  then  necessary  any  transactions 
involving  Bond  and  Share  in  connection  with  the  reor¬ 
ganization  of  American  &  Foreign  Power  Company 
Inc.  in  any  proceeding  pursuant  to  Section  11  of  the 
Act  relating  to  the  latter  company  and  (2)  any  dis¬ 
tributions  by  Bond  and  Share  whether  by  way  of  divi¬ 
dends  or  otherwise,  to  its  stockholders  of  any  of  the 
securities  described  in  Section  C  of  said  Amended 
Plan  HI,  which  distributions  shall  not  have  theretofore 
been  specifically  approved  by  the  Commission  in  any 
order  or  orders  issued  with  respect  to  said  Amended 
Plan  IH;  and 

(d)  permitting  Bond  and  Share,  pursuant  to  the 
provisions  of  Section  9(c)(3)  or  any  other  appropriate 
Section  of  the  Act,  pending  the  issuance  of  the  order 
described  in  (c)  above,  to  invest  and  reinvest  proceeds 
of  any  sales  of  securities  in  new  or  established  enter¬ 
prises,  at  such  times  and  in  such  amounts  as  to  the 
management  of  Bond  and  Share  may  seem  advisable, 
upon  the  condition  that  no  purchases  or  sales  of  any 
interests  in  said  enterprises  will  be  made  by  Bond  and 
Share,  without  prior  permission  of  the  Commission, 
from  or  to  any  “associate  company”  or  “affiliate”  of 
Bond  and  Share,  or  any  “affiliate”  of  any  such  “associ¬ 
ate  company”,  and  no  investments  will  be  made  in 
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securities  of  any  “holding  company”  or  any  “public- 
utility  company”  which  will  make  such  company  an 
“associate  company”  or  “affiliate”  of  the  Company, 
as  those  terms  are  defined  in  the  Act. 

6.  Bond  and  Share  may  request  the  Commission,  upon 
the  entry  of  the  order  described  in  Paragraph  5  above,  to 
make  application  to  an  appropriate  court  as  contemplated 
by  Section  11(e)  of  the  Act,  to  enforce  and  carry  out  the 
provisions  of  said  Amended  Plan  III. 

7.  Exhibit  B  attached  hereto  contains  a  true  copy  of 
a  resolution  of  the  Board  of  Directors  of  Bond  and  Share 
authorizing  the  execution  and  filing  with  the  Commission 
of  this  Amendment  No.  15  and  Amended  Plan  III  attached 
hereto  as  Exhibit  A. 

8.  Bond  and  Share  hereby  waives  the  following  pro¬ 
cedures  mentioned  in  the  following  sub-divisions  of  Rule 
m(e)  of  the  Commission’s  Rules  of  Practice,  namely, 
(a)  any  recommended  decision  by  a  hearing  officer  (sub¬ 
division  (1)),  (b)  any  recommended  decision  by  any  other 
responsible  officer  of  the  Commission  (sub-division  (2)), 
and  (c)  the  thirty  day  waiting  period  between  the  issuance 
of  the  Commission’s  order  and  the  date  it  is  to  become 
effective  (sub-division  (4)).  The  reason  for  the  waiver  by 
Bond  and  Share  of  the  said  thirty  day  waiting  period  is 
that  Bond  and  Share  desires  that  the  Commission’s  order, 
if  favorable,  be  effective  at  the  earliest  practicable  date. 

Referring  to  sub-division  (3)  of  said  Rule  111(e),  Bond 
and  Share  hereby  consents  that  the  Public  Utilities  Divi¬ 
sion  of  the  Commission  may  assist  in  the  preparation  of 
the  Commission’s  decision  in  this  matter,  upon  condition 
that  the  staff  of  the  Commission  does  not  oppose  the  trans¬ 
actions  proposed  in  this  Amendment  No.  15  or  in  said 
Amended  Plan  in  attached  hereto  as  Exhibit  A. 
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Referring  to  Rule  IX (c)  of  the  Commission’s  Rules  of 
Practice,  Bond  and  Share  hereby  waives  the  requirement 
for  an  intermediate  decision  pursuant  to  said  Rule  IX  (c) 
upon  the  condition  that  the  staff  of  the  Commission  does 
not  oppose  the  transactions  proposed  in  this  Amendment 
No.  15  or  in  said  Amended  Plan  III  attached  hereto  as 
Exhibit  A. 


Exhibit  A,  Annexed  to  Application  for  Approval  of 
Amended  Plan  Ill  and  Request  for  Exemption. 

AMENDED  PLAN  III 

Of  Electric  Bond  and  Share  Company  Under  Section  11(e) 
of  the  Public  Utility  Holding  Company  Act  of  1935 

A.  Preliminary  Statement 

This  Amended  Plan  III  (the  Plan)  is  submitted  by 
Electric  Bond  and  Share  Company  (the  Company  or  Bond 
and  Share),  a  New  York  Corporation  and  a  registered  hold¬ 
ing  company  under  the  Public  Utility  Holding  Company  Act 
of  1935  (the  Act)  in  substitution  for  and  as  a  complete 
amendment  to  Plan  m  of  the  Plans  of  Electric  Bond  and 
Share  Company  dated  July  25,  1945. 

In  the  preliminary  statement  of  the  Plans  of  the  Com¬ 
pany  dated  July  25,  1945  it  was  stated  in  effect  that  upon 
consummation  of  such  Plans  the  Company  would  cease  to 
be  a  holding  company  with  respect  to,  and  would  derive  no 
income  from,  any  subsidiary  company  the  principal  busi¬ 
ness  of  which  within  the  United  States  is  that  of  a  public 
utility  company  and  that  upon  consummation  of  such  Plans, 
the  Company  would  apply  to  the  Commission  for  an  exemp¬ 
tion  from  the  provisions  of  the  Act.  This  remains  the  basic 
concept  of  Plan  HE,  but  certain  changes  have  occurred  since 
the  original  date  of  filing  that  Plan  which  make  necessary 
amendment  of  Plan  III  in  certain  respects. 
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Plans  I,  II-A  and  II-B  of  the  Company’s  Plans  of  July 
25,  1945  dealt  with  the  retirement  of  all  of  the  Company’s 
preferred  stock  and  with  the  sale  of  certain  of  the  Com¬ 
pany’s  assets  in  connection  with  such  retirement.  These 
Plans  have  been  consummated  to  a  large  extent  with  the 
result  that  the  Company  has  retired  all  of  its  preferred 
stock  (leaving  open  only  the  question  of  whether  or  not  the 
Company  has  any  further  liability  to  its  former  preferred 
stockholders)  and  has  disposed  of  all  of  its  holdings  in 
American  Gas  and  Electric  Company  and  Pennsylvania 
Power  &  Light  Company  and  has  disposed  of  substantially 
all  of  its  holdings  in  Carolina  Power  &  Light  Company. 

Since  filing  the  original  Plan  III  with  the  Commission 
in  July,  1945  most  of  the  steps  contemplated  by  that  Plan 
have  been  accomplished  in  connection  with  the  other  Plans 
of  the  Company,  or  otherwise  provided  for  or  accomplished 
in  connection  with  various  plans  for  conformance  with  the 
Act  filed  by  the  Company’s  present  or  former  domestic 
utility  subsidiary  holding  companies  and  their  subsidiaries, 
all  of  which  have  completed,  or  are  about  to  complete,  the 
process  of  conforming  to  the  Act.  American  &  Foreign 
Power  Company  Inc.  (Foreign  Power)  remains  as  the  one 
subsidiary  of  the  Company  which  has  not  as  yet  substan¬ 
tially  completed  conformance  with  the  Act. 

The  Company’s  program  of  compliance  with  the  Act  is 
therefore  approaching  completion.  Its  assets  have  been 
drastically  reduced  and  its  capitalization  simplified  so  that 
it  now  has  outstanding  only  a  single  class  of  stock.  Upon 
the  completion  of  the  steps  proposed  in  this  Amended 
Plan  III,  the  Company  will  have  effected  a  fundamental 
change  in  the  nature  of  its  former  business  as  the  parent 
company  of  a  widespread  utility  system.  The  -chart 
attached  hereto  presents  graphically  the  extent  of  this 
change. 
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B.  The  Company’s  Proposed  Program 

The  Plan  contemplates  that  the  Company  will  dispose 
of  additional  assets  to  the  end  that  it  will  be  in  a  position 
to  carry  out  a  program,  the  essentials  of  which  are: 

(1)  Employment  of  a  pool  of  capital  for  invest¬ 
ment  in  situations  which,  in  the  judgment  of  the  direc¬ 
tors,  present  promising  opportunities  and  where  the 
combination  of  financial  resources  with  the  broad 
experience,  technical  skills  and  other  expert  knowledge 
available  in  the  Bond  and  Share  and  Ebasco  Services 
Incorporated  (Ebasco)  organizations  can  be  utilized 
constructively.  The  capital  pool  will  be  represented  by 
such  of  the  funds  realized  from  liquidation  of  present 
investments  as  may  be  profitably  employed,  particu¬ 
larly  in  situations  where  capital  is  needed  which  is  not 
readily  available  through  established  investment 
channels ; 

(2)  Continued  rendering  by  Ebasco  of  technical  and 
other  services  to  utility,  industrial,  and  other  clients  in 
the  United  States  and  abroad.  The  Company  owns  all 
of  the  outstanding  common  stock  and  certain  indebted¬ 
ness  of  Ebasco. 

(3)  The  Company  will  continue  to  own  securities 
of  Foreign  Power,  a  holding  company,  the  public  utility 
subsidiaries  of  which  operate  wholly  in  foreign 
countries ; 

(4)  The  Company  will  also  continue  to  own  com¬ 
mon  stock  of  United  Gas  Corporation  (United  Gas), 
which  company  together  with  its  subsidiaries,  engages 
in  all  aspects  of  the  natural  gas  business,  as  well  as 
in  the  production  of  crude  oil,  other  liquid  hydro¬ 
carbons  and  sulphur.  These  latter  non-gas  operations, 
in  1948,  accounted  for  45%  of  net  operating  revenues 
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before  taxes,  depreciation  and  depletion.  Only  a  minor 
portion  of  the  business  of  United  Gas  is  represented 
by  the  retail  business  of  a  gas  utility  company  as 
defined  in  the  Act. 

The  Plan  contemplates  that  when  the  Company  has 
disposed  of  the  assets  hereinafter  described  in  Section  D, 
it  will  be  entitled  to  exemption  from  provisions  of  the  Act 
under  the  terms  of  Section  3,  particularly  Section  3(a)(5) 
thereof,  since  it  is  believed  that  the  Company  upon  con¬ 
summation  of  the  Plan  will  be  a  holding  company  which 
is  “not,  and  derives  no  material  part  of  its  income,  directly 
or  indirectly,  from  any  one  or  more  subsidiary  companies 
which  are,  a  company  or  companies  the  principal  business 
of  which  within  the  United  States  is  that  of  a  public-utility 
company”  and  since  it  is  further  believed  that  the  situa¬ 
tion  here  involved  will  not  warrant  a  finding  by  the  Com¬ 
mission  under  Section  3(a)  of  the  Act  that  the  exemption 
sought  by  the  Company  is  “detrimental  to  the  public 
interest  or  the  interest  of  investors  or  consumers”.  In  this 
connection,  it  appears  clear  that,  on  the  contrary,  the 
future  program  of  the  Company  will  be  beneficial  not  only 
to  investors  and  consumers  but  to  the  public. 

The  Company’s  proposed  program  will  create  a  substan¬ 
tial  revolving  pool  of  capital  which  will  be  of  aid  in  solving 
one  of  the  major  problems  in  the  capital  market  recognized 
by  the  Commission*  and  other  prominent  authorities.  The 
problem  of  supplying  the  needs  of  business  for  equity 
capital  has  been  pointed  up  by  studies  recently  launched 
by  the  Joint  Congressional  Committee  on  the  Economic 
Report,  and  statements  by  the  Chairman  of  the  Federal 
Reserve  Board  and  the  President  of  the  New  York  Stock 
Exchange.  Moreover,  the  combination  of  financial  resources 

*  *  ‘  With  the  need  for  capital  for  industry,  particularly  small  industries 
and  new  ventures,  and  with  the  present  difficulties  of  these  industries  in 
obtaining  the  capital  required  for  their  development  or  expansion,  etc.  .  .  .** 
Investment  Trusts  and  investment  Companies:  Report  of  the  Securities  and 
Exchange  Commission  pursuant  to  Section  30  of  the  Public  Utility  Holding 
Company  Act  of  1935,  Part  IV,  page  375;  June,  1941. 
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with  the  broad  experience,  technical  skills  and  other  expert 
knowledge  available  in  the  Bond  and  Share  and  Ebasco 
organizations  provides  unique  opportunities  for  profitable, 
socially  useful  and  constructive  investments. 

The  retention  at  this  time  of  the  Company’s  interest  in 
Foreign  Power  and  United  Gas  is  an  integral  part  of  the 
Company’s  program  and  should  be  beneficial  to  all  security 
holders  involved. 

It  is  believed  that  Bond  and  Share  will  have  an  oppor¬ 
tunity  to  help  rebuild  Foreign  Power  into  a  profitable  enter¬ 
prise  for  American  investors  when  the  personnel  of  both 
companies  are  in  a  position  to  devote  their  full  energies 
to  Foreign  Power’s  operating  and  financial  problems. 
Moreover,  important  opportunities  for  profit  will  present 
themselves  in  foreign  countries,  which  will  be  highly  impor¬ 
tant  to  this  country,  as  well  as  advantageous  to  Bond  and 
Share’s  stockholders.  In  the  development  of  these  oppor¬ 
tunities,  Foreign  Power  can  be  of  real  service  to  Bond  and 
Share  in  view  of  its  foreign  experience,  contacts  and 
personnel. 

In  the  case  of  United  Gas,  Bond  and  Share  is  in  the 
position  of  a  knowledgeable  investor,  with  long  experience 
in  the  natural  gas  business  and  related  fields.  Among  other 
things,  there  are  indications  that  investments  in  fields 
related  to  natural  gas  may  not  only  be  profitable  in  them¬ 
selves  but  also  produce  enhanced  values  for  Bond  and 
Share’s  stockholdings,  along  with  those  of  other  investors 
in  United  Gas.  With  the  Company’s  investment  in  United 
Gas,  the  Company  will  start  its  program  two-thirds 
invested.  Gradually,  the  proportion  of  its  assets  invested 
in  United  Gas  may  be  reduced,  but  it  is  highly  advantageous 
for  the  time  being  to  hold  this  investment,  which,  it  is 
believed,  will  appreciate  in  value  and  provide  a  steady 
source  of  income,  unless  and  until  specific  opportunities 
present  themselves  for  investing  capital  on  a  more  attrac¬ 
tive  basis.  In  the  meantime,  the  income  derived  from 
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United  Gas  will  be  a  stabilizing  influence,  improving  the 
quality  of  the  Bond  and  Share  common  stock. 

The  Company’s  program  preserves  tax  advantages 
which  are  important  to  individual  stockholders  of  Bond 
and  Share  since  under  the  program  the  Company  hopes  to 
be  able  to  pay  dividends  which,  under  federal  tax  law,  will 
not  be  taxable  as  ordinary  income  for  many  years  to  come. 
The  ability  of  the  Company  to  make  dividend  distributions 
to  its  stockholders  which  are  not  taxable  as  ordinary  income 
arises  out  of  tax  losses  accumulated  in  the  past  and  the 
availability  of  other  tax  losses  which,  when  realized  in  the 
future,  may  offset  the  Company’s  earnings  in  a  given  year. 
In  such  a  year,  it  will  be  possible  to  pass  dividends  received 
from  United  Gas  or  other  investments  on  to  the  stock¬ 
holders  of  Bond  and  Share  as  capital  distributions,  to  be 
applied  in  reduction  of  the  tax  cost  of  their  stock,  without 
such  stockholders  becoming  subject  to  tax  on  such  divi¬ 
dends  as  ordinary  income.  This  tax  position  of  the  Com¬ 
pany  is  a  valuable  asset  of  the  stockholders,  the  loss  of 
which  would  inflict  severe  hardship  on  many  of  them. 

The  Company’s  program,  the  fundamentals  of  which 
were  submitted  to  the  stockholders  of  Bond  and  Share  in 
the  annual  report  of  the  Company  for  1944  and  periodically 
since  that  time,  is  believed  to  provide  the  greatest  likeli¬ 
hood  of  producing  enhanced  earnings  and  values  for  the 
stockholders  with  the  financial  and  manpower  resources 
remaining  to  them  after  meeting  the  mandate  of  the  Act.  It 
is  the  Company’s  intention  to  submit  the  program  to  its 
stockholders  for  their  formal  approval  at  the  appropriate 
time. 

C.  Present  Capitalization  and  Investments  of  the 
Company. 

At  the  date  hereof,  the  Company’s  permanent  capitaliza¬ 
tion  consists  of  5,250,358  shares  of  common  stock  owned  by 
over  50,000  stockholders.  There  are  also  outstanding 
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$12,000,000  of  bank  loans  dne  February  25,  1951,  which  are 
to  be  retired  out  of  the  proceeds  of  utility  assets  yet  to  be 
sold. 

At  the  date  hereof,  the  Company  has  net  current  assets 
of  approximately  $9,661,000*  and  owns  the  following  securi¬ 
ties: 


Name  of  Corporation 

Type  of 

Security 

Number  of 

Share*  or 
Principal 
Amount 

%oi 

Total 

%of 

Total 

Voting 

Power 

American  &  Foreign 
Power  Company  Inc. 

3%  Notes 
Preferred  ($7) 

$6  Preferred 

Second  Preferred 
Series  A  ($7) 
Common 

Option  Warrants 

$30,000,000 

13,800 

65,809.1 

2,158,236 

881,500 

5,812,884 

100 

2.88 

17.00 

84.71 

38.64 

90.20 

38.64 

Cuban  Electric 

Company** 

6%  Debentures 

19,500,000 

25.87 

American  Power  & 

Light  Company 

$5  Preferred 
Common 

51,840 

937,221 

5.30  7 
31.17  j 

20.67 

Middle  South 

Utilities,  Inc. 

Common 

803,229.63 

16.19 

16.19 

United  Gas  Corporation 

Common 

2,870,653.17 

26.95 

26.95 

National  Power  & 

Light  Company 

Common 

2,540,450 

46.56 

46.56 

Birmingham  Electric 
Company 

Common 

254,045 

40.56 

46.56 

Ebasco  Services 
Incorporated 

Advance  on  open 
account 

Capital 

200,000 

16,900 

100 

100 

100 

Atlantic  City  Electric 
Company 

Common 

2,631.08 

0.22 

0.22 

Carolina  Power  & 

Light  Company 

Common 

9,204 

0.92 

0.80 

Commonwealth  & 

Southern  Corporation 

Common 

25,000 

0.07 

0.07 

•  No  decision  has  yet  been  rendered  by  the  Commission  on  the  question  as 
to  whether  the  Company  shall  be  obligated  to  pay  some  amount,  if  any,  in 
excess  of  $100  a  share  already  paid  on  its  preferred  stocks,  the  retirement  of 
which  was  completed  in  1947. 

##  On  July  21,  1949  the  SEC  approved  (Holding  Company  Act  Belease 
No.  9241)  an  application  for  the  transfer  by  the  Company  to  American  & 
Foreign  Power  Company  of  $19,500,000  Cuban  Debentures  in  exchange  for  a 
3-year  6%  note  of  Foreign  Power  in  the  principal  amount  of  $19,500,000  pay¬ 
able  to  Bond  and  Share,  subject  to  certain  conditions  relating,  among  other 
things,  to  the  payment  of,  valuation  of,  and  possible  defenses  against  the 
Foreign  Power  note  and  to  the  sale  by  Foreign  Power  of  at  least  $10,000,000 
of  new  Cuban  Electric  Company  Mortgage  Bonds. 
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Upon  the  consummation  of  the  Section  11(e)  plan  of 
American  Power  &  Light  Company  now  before  the  Com¬ 
mission  for  decision,  the  Company  will  receive,  in  exchange 
for  its  holdings  of  securities  of  American  Power  &  Light 
Company,  common  stocks  of  various  utility  companies,  as 
follows : 


Name  of 

Number  of 

% ,o£ 
Tot*! 
Voting 

Corporation 

Share* 

%  c<  Total 

Power 

Florida  Power  &  Light  Company - 

_ 191,590 

7.82 

7.82 

Minnesota  Power  &  Light  Company . . 

46,973 

6.63 

5.70 

The  Montana  Power  Company _ 

_  193,503 

7.80 

7.33 

Texas  Utilities  Company.. . 

_  343,844 

7.81 

7.81 

American  Power  &  Light  Company _ 

_  183,050 

7.81 

7.81 

D.  Steps  to  be  Taken  Under  the  Plan 

After  approval  of  this  Plan  by  the  Commission  and  by 
any  appropriate  United  States  District  Court  to  which 
application  for  such  approval  may  be  made,  the  Company 
will  take  the  following  steps: 


1.  The  Company  will,  as  soon  as  practicable,  sell  for 
cash  or  otherwise  dispose  of  the  following  securities,  pur¬ 
suant  to  this  Plan,  to  the  extent  such  securities  are  not 
subject  to  disposition  pursuant  to  existing  orders  of  the 
Commission,  or  orders  which  may  hereafter  be  issued,  other 
than  an  order  approving  this  Plan: 


Name  of  Corporation 

Middle  South  Utilities,  Inc - 

National  Power  &  Light  Company 
Birmingham  Electric  Company.... 
Atlantic  City  Electric  Company.... 
Carolina  Power  &  Light  Company 
Commonwealth  &  Southern  Cor¬ 
poration  (1)  — 
Florida  Power  &  Light  Company — 
Minnesota  Power  &  Light  Company 

The  Montana  Power  Company. _ 

Texas  Utilities  Company _ 

American  Power  &  Light  Company 


Type  of 

Security 

Number  of  Share* 
or  Principal 
Amount 

Common 

803,229.63 

Common 

2,540,450 

Common 

254,045 

Common 

2,631.08 

Common 

9,204 

Common 

25,000 

Common 

191,590 

Common 

46,973 

Common 

193,503 

Common 

343,844 

Common  (New) 

183,050 

(1)  Or  securities  to  be  received  under  the  Plan  of  reorganization  of  Com¬ 
mon-wealth  &  Southern  Corporation  heretofore  approved  by  the  Commission. 
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2.  As  proceeds  from  any  sales  of  such  securities  are 
realized,  the  Company  will  pay,  or  make  provision  for 
payment,  of  its  outstanding  bank  loans  and  all  its  other 
liabilities  and  obligations. 

3.  After  payment  of  debts,  liabilities  and  obligations, 
or  making  appropriate  provision  therefor,  and  before  the 
completion  of  the  sales  or  disposals  provided  for  in  Step  1 
above,  the  proceeds  of  any  sales  of  securities  will  be  used, 
in  whole  or  in  part  at  the  option  of  the  Company,  to  invest 
and  reinvest  from  time  to  time  in  new  or  established  enter¬ 
prises  without  further  permission  of  the  Commission.  The 
Company  is  requesting  the  Commission,  in  the  application 
for  approval  of  this  Plan  filed  herewith,  to  make  an  order 
permitting  the  Company  to  make  the  investments  and  rein¬ 
vestments  above  mentioned  in  this  Step  3.  Anything  to  the 
contrary  herein  notwithstanding,  no  purchases  or  sales  of 
any  interests  in  the  aforesaid  enterprises  will  be  made, 
without  prior  permission  of  the  Commission,  from  or  to 
any  “associate  company”  or  “affiliate”  of  the  Company, 
or  any  “affiliate”  of  any  such  “associate  company”,  and 
no  investments  will  be  made  in  securities  of  any  “holding 
company”  or  any  “public  utility  company”  which  will  make 
such  company  an  “associate  company”  or  an  “affiliate” 
of  the  Company,  as  those  terms  are  defined  in  the  Act 

4.  Upon  completion  of  the  sales  or  disposals  of  all  of 
the  securities  listed  in  Step  1  above,  a  certificate  signed 
by  an  officer  of  the  Company,  will  be  filed  with  the  Com¬ 
mission  stating  that  such  sales  or  disposals  have  taken 
place.  The  Company  is  requesting,  in  its  application  for 
approval  of  this  Plan  which  is  filed  herewith,  that  if  the 
Commission  shall  approve  this  Plan  it  make  an  order  to 
the  effect  that,  upon  the  filing  of  the  certificate  mentioned 
above  in  this  Step  4,  the  Company  shall  be  exempt  from 
all  provisions  of  the  Act  without  further  application  to  or 
approval  by  the  Commission,  excepting  from  such  exemp- 
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tion  (1)  to  the  extent  then  necessary  any  transactions 
involving  the  Company  in  connection  with  any  reorganiza¬ 
tion  of  Foreign  Power  under  Section  11  of  the  Act  so  that 
the  jurisdiction  of  the  Commission  with  respect  to  any 
such  reorganization  shall  not  in  any  way  be  affected  by 
the  said  exemption  and  (2)  any  distributions  by  the  Com¬ 
pany,  whether  by  way  of  dividends  or  otherwise,  to  its 
stockholders  of  any  of  the  securities  described  in  Section  C 
of  this  Plan,  which  distributions  shall  not  have  theretofore 
been  specifically  approved  by  this  Commission  in  any  order 
or  orders  issued  with  respect  to  this  Plan. 

After  the  receipt  of  the  foregoing  exemption,  the  Com¬ 
pany  will  make  no  investments,  without  prior  permission 
of  the  Commission,  in  securities  of  any  “holding  company’ 1 
or  any  “public-utility  company”  which  will  make  such  com¬ 
pany  an  “associate  company”  or  an  “affiliate”  of  the  Com¬ 
pany,  as  those  terms  are  defined  in  the  Act. 

E.  Indemnity  Provision 

The  Company  will  indemnify  and  hold  harmless  all  pres¬ 
ent  and  future  directors,  officers  and  agents  of  the  Company 
against  any  personal  liability  or  expense  on  their  part 
which  may  be  incurred  by  such  directors,  officers  or  agents 
by  reason  of  any  act  done  or  omitted  to  be  done  in  good 
faith  by  them,  or  any  of  them,  in  carrying  out  the  transac¬ 
tions  expressly  provided  for  in  Section  D  of  this  Plan  pur¬ 
suant  to  an  order  of  the  Commission  or  of  any  Court  to 
which  the  Commission  may  (pursuant  to  the  request  of  the 
Company)  apply  under  the  Act  for  approval  and  enforce¬ 
ment  of  this  Plan. 

F.  Amendments  op  this  Plan 

Until  approved  by  the  Commission,  this  Plan  may  be 
modified  or  amended  in  any  respect  or  particular  by  the 
Company.  After  being  approved  by  the  Commission,  and 
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before  being  approved  by  any  Conrt  to  which. application 
for  approval  of  the  Plan  is  made,  the  Plan  may  be  modified 
or  amended  in  any  respect  or  particular  by  the  Company 
with  the  approval  of  the  Commission.  After  approval  by 
any  such  Conrt,  and  before  the  Plan  has  been  consummated 
pursuant  to  the  order  or  decree  of  the  Court,  the  Plan  may 
be  modified  or  amended  in  any  respect  or  particular  by  the 
Company  with  the  approval  of  both  the  Commission  and 
the  Court.  No  amendment  to  the  Plan  shall  be  effective 
without  the  consent  and  agreement  of  the  Company  and 
any  change  in  the  Plan  without  such  consent  shall  have  the 
effect  of  canceling  and  withdrawing  the  Plan. 

The  manner  and  method  of  carrying  out  the  Plan,  includ¬ 
ing  the  steps  to  be  taken  and  the  order  in  which  they  are 
to  be  taken  are  not  exclusive.  After  ten  day’s  notice  thereof 
to  the  Commission  given  by  the  Company,  such  steps  may 
be  altered,  the  order  in  which  they  are  to  be  carried  out 
may  be  changed,  certain  steps  may  be  abandoned,  or  new 
and  additional  steps  may  be  added  and  no  such  alteration, 
change,  abandonment  or  addition  shall  be  considered  an 
amendment  of  the  Plan  if  thereafter  the  carrying  out  of  the 
Plan  will  result  in  the  consummation  of  the  substance  of  the 
transactions  contemplated  by  the  Plan  in  its  present  form. 
No  such  alteration,  change,  abandonment  or  addition  shall, 
however,  be  made  until  approved  by  the  Commission,  if  the 
Commission,  within  ten  days  after  the  mailing  to  it  by  the 
Company  of  the  foregoing  notice,  shall  have  notified  the 
Company  that  the  Commission  deems  that  such  proposed 
alteration,  change,  abandonment  or  addition  may  constitute 
a  material  alteration  of  the  Plan. 

G.  Conditions  and  Reservations 

The  effectuation  of  this  Plan  is  subject  to  the  following 
conditions  and  reservations : 

1.  This  Plan  shall  have  been  found  by  the  Commis¬ 
sion  to  the  necessary  to  effectuate  the  provisions  ,  of 
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sub-section  (b)  of  Section  11  of  tbe  Act  and  to  be  fair 
and  equitable  to  the  persons  affected  thereby  and  all 
actions  requisite  for  carrying  out  the  Plan  shall  have 
been  permitted  by  the  Commisson  by  order  of  approval 
or  exemption  as  the  case  may  be. 

2.  The  Commission,  in  the  event  that  the  Company 
shall  request  it  so  to  do,  shall  have  instituted  a  proceed¬ 
ing  in  a  court  of  competent  jurisdiction  pursuant  to 
sub-section  (e)  of  Section  11  of  the  Act  and  such  court 
shall  have  entered  a  decree  or  order  finding  this  Plan 
to  be  fair  and  equitable  and  appropriate  to  effectuate 
the  provisions  of  Section  11  of  the  Act  and  such  court 
shall  have  taken  action  to  enforce  and  carry  out  the 
terms  and  provisions  of  this  Plan. 

3.  The  order  of  the  Commission  shall  recite,  to  the 
extent  requested  by  the  Company,  that  the  transactions 
in  this  Plan  are  necessary  or  appropriate  to  the  inte¬ 
gration  or  simplification  of  the  holding-company  system 
of  which  the  Company  is  a  member  and  are  necessary 
or  appropriate  to  effectuate  the  provisions  of  sub¬ 
section  (b)  of  Section  11  of  the  Act,  all  in  accordance 
with  the  meaning  and  requirements  of  the  Internal 
Revenue  Code,  as  amended,  including  Section  1808(f) 
and  Supplement  R  thereof. 

4.  There  shall  have  been  obtained  from  the  United 
States  Treasury  Department  (unless  the  Company,  in 
its  discretion,  shall  waive  this  condition)  a  closing 
agreement  or  ruling  or  closing  agreements  or  rulings 
as  to  the  tax  consequences  to  the  Company  of  the  trans¬ 
actions  necessary  to  carry  out  this  Plan  and  such 
agreements  or  rulings  shall  be  satisfactory  to  the 
Company. 


H.  Conclusion-. 

The  Company  is  applying  to  the  Commission  for 
approval  of  this  Plan  and  may  request  that  the  Commission, 
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in  the  event  it  approves  this  Plan,  apply  to  a  conrt  to  enforce 
and  carry  ont,  to  the  extent  necessary,  the  terms  and  pro¬ 
visions  of  this  Plan  in  accordance  with  the  provisions  of 
Section  11(e)  of  the  Act. 

This  Plan  is  submitted  and  all  statements  herein  are 
made  with  full  reservation  of  any  rights  which  the  Company 
or  its  subsidiaries  or  its  security  holders  may  have  under 
the  Constitution  and  laws  of  the  United  States  and  of  the 
various  States. 

In  Witness  Whereof,  Electric  Bond  and  Share  Com¬ 
pany  has  executed  this  document  this  2nd  day  of  September 
1949. 


Electric  Bond  and  Share  Company 

By  Curtis  E.  C alder, 
Chairman 

George  G.  Walker, 
President 

(Corporate  Seal) 

Attest : 

B.  M.  Betsch, 

Secretary 
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System  Corporate  Organization  Chart  as  of  December  31, 
1937  and  Upon  Completion  of  Programs 
for  Compliance. 


(Printed  as  Applicant’s  Exhibit  No.  172, 
see  page  269,  infra.) 
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[Dated  October  14,  1949] 


UNITED  STATES  OF  AMERICA 


SECURITIES  AND  EXCHANGE  COMMISSION 


At  a  regular  session  of  the  Securities  and  Exchange  Com¬ 
mission  held  at  its  office  in  the  City  of  Washington,  D.  C. 
on  the  14th  day  of  October,  A.D.,  1949 


Electric  Bond  and  Share  Company 
File  No.  54-127 

(Public  Utility  Holding  Company  Act 
of  1935) 


Electric  Bond  and  Share  Company,  et  al 
File  No.  59-12 

(Public  Utility  Holding  Company  Act 
of  1935) 


Notice  of  Filing, 
Notice  of  Beinstitation 
of  Hearings  Under 
Sections  11(b)  (1) 
and  11(b)  (2) 
of  the  Act, 
and  Order  of 
Consolidation 
and  for  Hearing 

(As  Amended  October 
26,1949) 


Electric  Bond  and  Share  Company,  et  al 
File  No.  59-3 

(Public  Utility  Holding  Company  Act 
of  1935) 


Electric  Bond  and  Shake  Company 
File  No.  70-1806 

(Public  Utility  Holding  Company  Act 
of  1935) 
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I 

Notice  Is  Hebeby  Given  that  on  September  6, 1949,  Elec¬ 
tric  Bond  and  Share  Company  (“Bond  and  Share” ),  a 
registered  holding  company  filed  an  application  with  the 
Commission  pursuant  to  the  Public  Utility  Holding  Com¬ 
pany  Act  of  1935,  and  designated  Section  11(e)  thereof 
applicable  to  said  application  and  the  accompanying  docu¬ 
ment  entitled  “Amended  Plan  HI  of  Electric  Bond  and 
Share  Company  under  Section  11(e)  of  the  Public  Utility 
Holding  Company  Act  of  1935,”  (hereinafter  referred  to 
as  the  “application”).  The  said  application  sets  forth  a 
proposed  program  for  Bond  and  Share  which  is  summar¬ 
ized  below. 


n 

On  February  28,  1940,  the  Commission  issued  its  order 
directing  that  a  hearing  be  held  pursuant  to  Section 
11(b)(1)  of  the  Act  with  respect  to  Bond  and  Share  and 
its  subsidiary  companies  (File  No.  59-3),  and  on  May  9, 
1940,  the  Commission  issued  its  Notice  of  and  Order  for 
Hearing  directed  to  Electric  Bond  and  Share  Company 
and  certain  of  its  subsidiaries,  ordering  a  hearing  for  the 
purpose  of  determining  inter  alia  “whether  it  is  necessary 
to  discontinue  the  existence  of,  or  modify  the  corporate 
structure  of,  or  redistribute  the  voting  power  among  secu¬ 
rity  holders  of  said  Electric  Bond  and  Share  or  any  of  the 
other  respondents”  (File  No.  59-12).  By  subsequent  order 
dated  June  7, 1940,  the  Commission  specified  that  the  hear¬ 
ings  should  be  confined  initially  to  questions  relating  to  the 
continued  existence  of  certain  holding  company  subsidiaries 
of  Bond  and  Share. 

On  August  23,  1941,  the  Commission  issued  its  order 
directing  the  dissolution  of  National  Power  &  Light  Com¬ 
pany  (“National”),  and  on  August  22,  1942,  issued  its 
order  directing  the  dissolution  of  Electric  Power  &  Light 
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Corporation  (“Electric”),  and  American  Power  &  Light 
Company  (“American”),  all  sub-holding  companies  in  the 
Bond  and  Share  holding  company  system,  the  Commission 
reserving  jurisdiction  over  certain  issues,  including,  among 
others,  the  question  of  the  action  necessary  to  be  taken  by 
Bond  and  Share  to  bring  it  into  compliance  with  the  Act. 
(File  No.  59-12). 

As  a  result  of  proceedings  designed  to  effectuate  com¬ 
pliance  with  Section  11(b)  of  the  Act  and  the  Commission’s 
order  of  dissolution  thereunder,  National  has  disposed  of 
substantially  all  of  its  holdings  except  for  the  common  stock 
of  a  transportation  company  and  a  small  generating  com¬ 
pany.  A  plan  of  reorganization  for  Electric  was  approved 
by  the  Commission  on  March  7, 1949,  whereby,  among  other 
things,  Electric  was  dissolved,  and  a  new  holding  company, 
Middle  South  Utilities,  Inc.  (“Middle  South”)  was  organ¬ 
ized,  and  the  stocks  of  Middle  South  and  of  United  Gas 
Corporation  (“United”)  were  distributed  to  the  holders 
of  Electric’s  securities.  On  October  4,  1949,  the  Commis¬ 
sion  approved  a  plan  of  reorganization  of  American 
whereby,  among  other  things,  the  common  stocks  of  that 
company’s  subsidiaries  and  new  common  stock  of  American 
will  be  distributed  to  the  holders  of  American’s  securities. 

m 

Bond  and  Share’s  present  capitalization  consists  of 
5,250,358  shares  of  common  stock  owned  by  over  50,000 
stockholders.  There  are  also  outstanding  $12,000,000  of 
bank  loans  due  February  25, 1951.  Bond  and  Share  retired 
its  preferred  stocks  by  the  payment  of  $100  per  share  to  the 
holders  thereof  pursuant  to  orders  of  the  Commission, 
reserving  the  question  of  what,  if  any,  amount  in  addition 
shall  be  paid  in  full  satisfaction  of  the  claims  of  the  pre¬ 
ferred  stockholders.  That  matter  is  presently  pending 
before  the  Commission. 
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As  of  September  6, 1949,  the  date  of  filing  of  the  instant 
application  Bond  and  Share  had  net  cnrrent  assets  of 
approximately  $9,661,000  and  owned  the  following  securi¬ 
ties: 


No.  of 

%of 

Total 

Shares  or 

%  of 

Voting 

Name  of  Corporation 

Type  of  Security 

Principal  Amount 

Total 

Power 

American  &  Foreign  Power 

Company,  Inc . 

3%  Notes 

$30,000,000 

100.00 

Preferred  ($7) 

13,800 

2.88 

$6  Preferred 

65,809.1 

17.00 

Second  Preferred 

Series  A  ($7) 

2,158,236 

84.71 

Common 

881,500 

38.64 

38.64 

Option  Warrants 

5,812,884 

90.20 

Cuban  Electric  Company — 

6%  Debentures 

$19,500,000 

25.87 

American  Power  &  Light 

Company  . 

$5  Preferred 

51,640 

5.30 

20.87 

Common 

937,221 

21.17 

Middle  South  Utilities,  Inc. 

Common 

803,229.63 

16.19 

16.19 

United  Gas  Corporation - 

Common 

2,870,653.17 

26.95 

26.95 

National  Power  &  Light 

Company  . 

Common 

2,540,450 

46.56 

46.56 

Birmingham  Electric  Com- 

panv  . . 

Common 

254,045 

46.56 

46.56 

Ebasco  Services,  Incorpo- 

rated  . — 

Advances 

$  200,000 

100.00 

Common  stock 

16,900 

100.00 

100.00 

Atlantic  City  Electric  Com- 

psny  « »««■■■■ 

Common 

2,631.08 

0.22 

0.22 

Carolina  Power  &  Light 

Oosip&sy 

Common 

9,204 

0.92 

0.80 

The  Commonwealth  &  South- 

era  Corp .  . . 

Common 

25,000 

0.07 

0.07 

If  the  Plan  of  American  heretofore  mentioned  is  con¬ 
summated,  Bond  and  Share  will  receive  in  exchange  for  its 
holdings  of  the  securities  of  American  the  following  com¬ 
mon  stocks,  subject  to  a  commitment  to  dispose  of  such 
shares  of  stock  within  one  year  from  the  date  of  acquisition. 


Number  of 

%of 

Total 

Total 

Voting 

Name  of  Corporation 

Shares 

Power 

Florida  Power  &  Light  Company . 

191,590 

7.82 

7.82 

Minnesota  Power  &  Light  Company _ 

46,973 

6.63 

5.70 

The  Montana  Power  Company _ 

193,603 

7.80 

7.33 

Texas  Utilities  Company . . . 

343,844 

7.81 

7.81 

American  Power  &  Light  Company 

183,050 

7.81 

7.81 

49 


Notice  and  Order  for  Hearing. 

Upon  consnmmation  of  the  plan  for  the  dissolution  of 
Electric,  Bond  and  Share  acquired  the  common  stocks  of 
Middle  South  and  United,  heretofore  referred  to,  pursuant 
to  a  declaration  filed  by  Bond  and  Share  (File  No.  70-1806) 
in  which  it  committed  itself  to  dispose  of  those  stocks  within 
one  year  from  the  date  of  acquisition,  provided,  however, 
that  Bond  and  Share  might  institute  proceedings  before 
the  Commission  for  relief  from  its  commitment  to  dispose 
of  the  common  stock  of  United,  and  for  a  determination  of 
its  right  to  hold  such  stock  under  the  Act.  In  its  Findings 
and  Opinion  in  that  case,  the  Commission  stated  (Holding 
Company  Act  Release  No.  8889) : 

“While  not  passing  at  this  time  upon  any  future 
application  that  Bond  and  Share  may  file,  we  note  at 
this  time  that  on  the  basis  of  the  record  thus  far 
developed  in  proceedings  concerning  Bond  and 
Share,  we  could  not  approve  the  acquisition  by  Bond 
and  Share  of  the  securities  of  United  under  the 
standards  of  the  Act.  In  view  of  the  present  com¬ 
mitment  of  Bond  and  Share  to  dispose  of  United’s 
stock  within  one  year,  we  shall  not  now  make  any 
adverse  findings  in  connection  with  the  acquisition  of 
these  securities.  When,  and  if,  Bond  and  Share 
seeks  a  redetermination  of  its  commitment,  oppor¬ 
tunity  will  be  afforded  for  full  consideration  of  such 
application,  and  we  shall  then  make  our  determina¬ 
tion.” 

Thus,  in  accordance  with  applications  heretofore  filed  in 
proceedings  relating  to  American  and  Electric,  as  well  as 
National,  Bond  and  Share  is  under  commitment  to  dispose 
of  substantially  all  of  its  interests  in  domestic  utility  enter¬ 
prises. 

IV 

On  July  25, 1945,  Bond  and  Share  filed  a  series  of  Plans 
with  the  Commission.  Plans  I  and  II  related  to  the  retire- 
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ment  of  Bond  and  Share’s  preferred  stocks,  while  Plan  III 
set  forth  a  futnre  program  for  the  Company.  In  the  “Sum¬ 
mary  of  the  Plan”  Bond  and  Share  stated  that  upon  con¬ 
summation  of  the  plans  described  its  sole  remaining  assets 
would  consist  of  the  securities  of  American  and  Foreign 
Power  Company,  Inc.  (“Foreign  Power”),  and  Ebasco 
Services,  Incorporated  (“Ebasco”). 

The  present  application,  which  proposes,  among  other 
things,  the  retention  by  Bond  and  Share  of  its  interest  in 
United,  a  domestic  gas  utility  company,  abandons  Plan  IU, 
as  heretofore  filed,  insofar  as  that  Plan  provided  for  dis¬ 
position  of  all  interests  in  domestic  utility  companies.  In 
summary,  the  application  proposes: 

1.  Bond  and  Share  will  dispose  of  its  interests  in  domes¬ 
tic  utility  companies  and  holding  companies  owning  the 
common  stocks  of  domestic  utility  companies,  except  the 
common  stock  of  United.  To  the  extent  that  such  securi¬ 
ties  are  subject  to  disposition  by  reason  of  any  existing 
order  or  orders  that  may  be  issued,  disposition  will  be 
effected  in  accordance  with  such  orders. 

2.  After  discharging  its  present  bank  loans,  Bond  and 
Share  will  use  proceeds  derived  from  disposition  of  proper¬ 
ties  for  risk  capital  investment  in  new  or  established  enter¬ 
prises. 

3.  Bond  and  Share  will  seek  exemption  from  the  provi¬ 
sions  of  the  Act  except  with  respect  to  proceedings  affect¬ 
ing  Foreign  Power  and  to  certain  distributions  which  may 
be  made  by  Bond  and  Share. 

The  application  further  states  that  Bond  and  Share 
will  submit  the  above  described  program  to  its  stockholders 
for  their  formal  approval  at  the  appropriate  time. 

Y 

The  Commission  considering  that  the  application  pre¬ 
viously  described  raises  issues  that  should  not  be  resolved 
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prior  to  affording  notice  and  opportunity  for  hearing  with 
respect  thereto ;  and 

It  also  appearing  appropriate  that  evidence  be  taken 
concerning  the  action  necessary  to  be  taken  by  Bond  and 
Share  to  conform  to  the  requirements  of  Sections  11(b)  (1) 
and  11(b)(2)  of  the  Act;  and 

It  further  appearing  appropriate  that  evidence  be  taken 
concerning  the  request  for  modification  of  the  Commis¬ 
sion^  order  with  respect  to  the  acquisition  of  the  common 
stock  of  United  by  Bond  and  Share  (File  No.  70-1806) : 

It  Is  Hereby  Ordered  that  hearings  in  the  above  entitled 
matter  be  convened  on  December  7,  1949  at  10:00  A.M., 
E.S.T.,  at  the  offices  of  the  Commission,  425  Second  Street, 
N.  W.,  Washington  25,  D.  C.  On  such  date  the  hearing 
room  clerk  in  Boom  101  will  advise  as  to  the  room  in  which 
such  hearing  will  be  held.  Any  persons  desiring  to  be 
heard  or  otherwise  wishing  to  participate  in  this  proceed¬ 
ing  shall  file  with  the  Secretary  of  the  Commission  on  or 
before  December  5,  1949  a  written  request  relative  thereto 
as  provided  by  Rule  XVLL  of  the  Commission’s  Buies  of 
Practice. 

It  Is  Further  Ordered  that  Edward  C.  Johnson,  or  any 
other  officer  or  officers  of  the  Commission  designated  by  it 
for  that  purpose  shall  preside  at  such  hearing.  The  officer 
or  officers  so  designated  to  preside  at  such  hearing  are 
hereby  authorized  to  exercise  all  powers  granted  to  the 
Commission  under  Section  18(c)  of  the  Act  and  to  a  hear¬ 
ing  officer  under  the  Commission’s  Buies  of  Practice. 

The  Division  of  Public  Utilities  having  advised  the 
Commission  that  it  has  made  a  preliminary  examination  of 
the  application  and  that  upon  the  basis  thereof  the  following 
matters  and  questions  are  presented  for  consideration  with¬ 
out  prejudice  to  its  specifying  additional  matters  and 
questions  upon  further  examination: 
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1.  Whether  there  exists  such  additional  evidence  as 
should  cause  the  Commission  to  modify  its  previous  finding 
that  Bond  and  Share  could  not  acquire  securities  of  United 
for  retention,  and  now  to  find  that  such  acquisition  meets 
the  requirements  of  Section  10(c)(2)  and  other  applicable 
standards  of  the  Act,  and  will  not  result  in  a  corporate 
complexity  in  the  Bond  and  Share  holding  company  system. 

2.  Whether  the  standards  of  Section  11(b)(1)  of  the 
Act  would  permit  the  retention  of  United,  Foreign  Power 
and  Ebasco  or  any  two  of  them  in  the  same  holding  com¬ 
pany  system. 

3.  Whether,  in  any  event,  within  the  meaning  of  Sec¬ 
tion  11(b)(2)  of  the  Act  Bond  and  Share  is  an  undue  or 
unnecessary  corporate  complexity  with  respect  to  the  hold¬ 
ing  company  system  which  includes  Foreign  Power  and  its 
subsidiary  companies  so  as  to  require  Bond  and  Share  to 
eliminate  itself  from  that  holding  company  system. 

4.  Generally,  whether  the  proposed  transactions  are 
in  all  respects  in  the  public  interest  and  in  the  interest  of 
investors  and  consumers,  and  consistent  with  all  applicable 
requirements  of  the  Act  and  the  Buies  thereunder,  and 
whether  any  modifications  should  be  required  to  be  made 
therein,  and  whether  any  terms  and  conditions  should  be 
imposed  to  satisfy  the  applicable  statutory  standards. 

It  Is  Further  Ordered  that  at  the  hearings  ordered  to 
be  convened  on  December  7, 1949  attention  be  directed  only 
to  the  issue  numbered  1,  as  enumerated  above,  and  that  the 
remaining  issues  be  reserved  for  further  hearings  and 
determination,  without  prejudice,  however,  to  the  Commis¬ 
sion’s  specifying  additional  matters  and  questions  upon 
further  examination,  particularly,  but  without  limitation 
to,  such  matters  as  the  exemption  from  the  Act  requested 
by  Bond  and  Share,  the  question  of  the  treatment  to  be 
afforded  dissident  stockholders  of  Bond  and  Share  should 
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the  proposed  program  be  carried  out,  and  in  general 
whether  the  program  described  in  the  application  and 
accompanying  documents  is  necessary  to  effectuate  the 
standards  of  Section  11(b)  of  the  Act  and  fair  and  equita¬ 
ble  to  the  persons  affected  by  it. 

It  Is  Further  Ordered  that  the  proceedings  with  respect 
to  the  instant  application,  and  the  proceedings  under  File 
Nos.  54-127,  59-3,  59-12  and  70-1806  be,  and  the  same  hereby 
are,  consolidated,  and  that  evidence  adduced  in  proceedings 
designated  by  such  file  numbers  shall  be  incorporated  in, 
and  be  deemed  a  part  of,  the  record  in  such  of  the  matters 
hereby  consolidated,  without  prejudice,  however,  to  the 
Commission's  right  upon  its  own  motion,  or  upon  the  motion 
of  any  interested  party  to  strike  such  portions  of  the  record 
in  the  proceedings  designated  by  such  file  numbers  as  may 
be  deemed  irrelevant  to  the  issues  raised  with  respect  to 
the  instant  application. 

It  Is  Further  Ordered  that  jurisdiction  be  reserved  to 
separate  either  for  hearing  in  whole  or  in  part  or  for  dis¬ 
position  in  whole  or  in  part,  any  of  the  issues,  questions, 
matters,  or  plans  herein  set  forth  or  which  may  arise  in 
these  proceedings  or  to  consolidate  with  these  proceedings 
other  filings  or  matters  pertaining  to  the  subject  matter  of 
these  proceedings  and  to  take  such  other  action  as  may 
appear  conducive  to  an  orderly  and  expeditious  disposition 
of  the  matters  involved  in  accordance  with  the  standards 
of  the  Act. 

It  Is  Further  Ordered  that  notice  of  this  hearing  be 
given  by  registered  mail  to  Bond  and  Share  and  United; 
that  notice  shall  be  given  to  all  other  persons  by  general 
releases  by  this  Commission  which  shall  be  distributed  to 
the  press  and  mailed  to  the  mailing  list  for  releases  under 
the  Act ;  and  that  further  notice  be  given  to  all  persons  by 
publication  of  this  Notice  and  Order  in  the  Federal  Regis¬ 
ter;  and 
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It  Is  Fubtheb  Obdebed  that  Bond  and  Share  shall  give 
notice  of  this  hearing  to  all  its  security  holders  (insofar 
as  the  identity  of  such  security  holders  is  known  and  avail¬ 
able  to  it)  by  mailing  to  each  of  said  persons  a  copy  of  this 
Notice  and  Order  for  Hearing  at  least  25  days  prior  to  the 
date  set  for  hearing. 

By  the  Commission. 


(Seal) 


Obval  L.  DuBois, 
Secretary. 
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[Dated  February  6, 1952] 

SECURITIES  AND  EXCHANGE  COMMISSION 
Washington,  D.  C. 

February  6,  1952 


In  the  Matter 

of 

Electric  Bond  and  Share  Company 
File  No.  54-127 

(Public  Utility  Holding  Company  Act 
_ of  1935) _ 

In  the  Matter 

of 

Electric  Bond  and  Share  Company,  et  al. 
File  No.  59-12 

(Public  Utility  Holding  Company  Act 
_ of  1935) _ 

In  the  Matter 

of 

Electric  Bond  and  Share  Company,  et  al. 
File  No.  59-3 

(Public  Utility  Holding  Company  Act 
_ of  1935) _ 

In  the  Matter 

of 

Electric  Bond  and  Share  Company 
File  No.  70-1806 

(Public  Utility  Holding  Company  Act 
of  1935) 


Acquisition  op  Securities 


Where  a  bolding  company  which  had  acquired, 
subject  to  a  commitment  to  dispose  of  them,  securities 
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of  a  public  utility  company  distributed  in  the  liquida¬ 
tion  of  a  system  subbolding  company,  requested  relief 
from  its  commitment,  held,  request  for  relief  denied, 
where  the  acquisition  does  not  comply  with  the  stand¬ 
ards  of  Section  10  of  the  Public  Utility  Holding 
Company  Act. 

Exemption  of  Holding  Company 
Exemption  Denied 

Where  application  for  exemption  from  the  provi¬ 
sions  of  the  Public  Utility  Holding  Company  Act  was 
filed  by  a  holding  company  under  Sections  3(a)  (3)  and 
3(a)(5)  of  the  Act,  held,  that  the  applicant  is  not  “only 
incidentally  a  holding  company’ ’  within  the  meaning 
of  Section  3(a)(3)  and  that  the  exemption  provided  by 
Section  3(a)(5)  is  not  available  where  applicant  has  a 
domestic  utility  subsidiary  which  conducts  extensive 
utility  operations  that  are  not  merely  incidental  to  the 
subsidiary’s  non-utility  business,  and  where  the  exemp¬ 
tion  would  be  detrimental  to  the  public  interest  and  the 
interest  of  investors  or  consumers. 

Appearances  : 

Richard  Jones,  E.  Nelson  Aslel,  and  Burton  M. 
Abrams,  of  Simpson,  Thacher  &  Bartlett,  and 
John  Burns  for  Electric  Bond  and  Share  Com¬ 
pany. 

Jacob  Llppman,  for  Common  Stockholders  Committee 
of  Electric  Bond  and  Share  Company. 

H.  Struve  Hensel,  William  S.  Gaud,  Jr.,  and  Walter 
A.  Kernan,  of  Carter,  Ledyard  &  Milburn,  for 
General  American  Investors  Company,  Inc. 

Samuel  Okin,  pro  se. 

Marvin  S.  Fink,  for  Division  of  Public  Utilities  of  the 
Commission. 
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This  is  a  proceeding  to  determine  whether  Electric  Bond 
and  Share  Company  (“Bond  and  Share”),  a  registered 
holding  company,  should  be  relieved  of  a  commitment  made 
by  it  in  earlier  proceedings  to  dispose  of  2,870,653  shares 
(26.95%)  of  the  common  stock  of  United  Gas  Corporation 
(“United”),  its  gas  utility  subsidiary.  Subject  to  the  fore¬ 
going  commitment,  in  connection  with  a  recent  financing  of 
United,  Bond  and  Share  acquired  an  additional  295,128 
shares  of  United  common  stock  so  that  its  present  holdings 
total  3,165,781  shares,  or  27.01%  of  the  outstanding  United 
common  stock.1  The  relief,  inter  alia ,  was  requested  by 
Bond  and  Share  in  an  application  described  later  in  detail. 
In  the  Notice  and  Order  for  Hearing  on  the  application  we 
also  reinstituted  proceedings  with  respect  to  Bond  and 
Share  under  Sections  11(b)(1)  and  11(b)(2)  of  the  Hold¬ 
ing  Company  Act  (“the  Act”),  and  we  consolidated  with 
the  application  previous  proceedings  with  respect  to  those 
matters. 

After  appropriate  notice  public  hearings  were  held. 
Leave  to  be  heard  was  granted  to  Common  Stockholders’ 
Committee  of  Electric  Bond  and  Share  Company  (“Com¬ 
mon  Stockholders’  Committee”)  and  to  General  American 
Investors  Company,  Inc.  (“General  American”),  an  invest¬ 
ment  company  holding  shares  of  the  common  stock  of  Bond 
and  Share  and  United.2  Bond  and  Share  filed  a  brief  in 
support  of  its  request,  and  Common  Stockholders’  Com¬ 
mittee,  General  American,  and  Samuel  Okin,  a  common 
stockholder  of  Bond  and  Share,  filed  briefs  in  opposition. 
The  Division  of  Public  Utilities  (“the  Division”)  filed  a 
Recommended  Findings  and  Opinion  recommending  denial 
of  the  relief  sought  by  Bond  and  Share.  Reply  briefs  were 
submitted  and  we  heard  oral  argument. 

i  Electric  Bond  and  Share  Company,  Holding  Company  Act  Release  No. 
10647  (1951).  Pursuant  to  a  rights  offering,  United  issued  1,065,330  shares  of 
common  stock,  and  Bond  and  Share  acquired  287,065  shares,  its  proportionate 
interest  of  the  new  stock,  and  8,063  shares  on  the  exercise  of  an  oversubscrip¬ 
tion  privilege. 
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Upon  an  independent  review  of  the  record  we  make  the 
following  findings : 

Description  of  Bond  and  Share  System 

Bond  and  Share  has  outstanding  5,250,357.66  shares  of 
common  stock  owned  by  approximately  50,000  stockholders. 
Following  the  acquisition  of  the  additional  shares  of  United 
common  stock  in  July  1951,  Bond  and  Share  had  net  current 
assets  of  approximately  $10,000,000  and  owned  the  securi¬ 
ties  shown  in  Table  I. 


TABLE  I 


Name  of  Corporation 

Type  of  Security 

No.  of 

Shares  or 
Principal  Amount 

•/.of 

Total 

%of 

Total 

Vodn* 

Power 

American  &  Foreign  Power 
Company,  Inc.a . . 

3.75% -4.20%  Notes 

$49,500,000 

100.00 

Preferred  ($7) 

13,800 

2.88 

— 

$6  Preferred 

65,809 

17.00 

— 

Second  Preferred 
Series  A  ($7) 

2,158,236 

84.71 

Common 

881,500 

38.64 

38.64 

Option  Warrants 

5,812,884 

90.20 

— 

United  Gas  Corporation . 

Common 

3,165,781 

27.01 

27.01 

Ebasco  Services,  Incorpor¬ 
ated  . . 

Common 

16,900 

100.00 

100.00 

American  Power  &  Light 
Company . — 

Common 

183,050 

7.81 

7.81 

Atlantic  City  Electric  Com¬ 
pany  5  . . 

Common 

2,631 

0.23 

0.23 

Carolina  Power  &  Light 
Companyb  . 

Common 

9,204 

0.66 

0.36 

The  Montana  Power  Com¬ 
pany  . 

Common 

138,708c 

5.59c 

5.25c 

The  Southern  Company — _ 

Common 

381,067 

2.34 

2.34 

2  General  American  owns  80,000  shares  of  the  common  stock  of  Bond  and 
Share  and  100,000  shares  of  the  common  stock  of  United. 

a  Pursuant  to  a  plan  of  reorganization  which  we  approved  and  is  now 
pending  enforcement  Bond  and  8hare  will  receive  for  its  present  holdings  of 
American  &  Foreign  Power  Company  Inc.  3,856,723  shares  of  new  common 
stock  of  that  company  plus  2,730.3  shares  for  each  month  elapsing  between 
October  1,  1950,  and  the  effective  date  of  the  plan. 

b  Bond  and  Share  has  filed  notification  of  its  intention  to  sell  these  holdings 
and  we  have  advised  that  no  declaration  covering  such  sale  is  necessary. 

c  Since  July  1951,  Bond  and  Share  has  sold  16,000  shares  of  common  stock 
of  The  Montana  Power  Company  to  the  issuer  and  7,200  shares  to  others. 
Electric  Bond  and  Share  Company,  Holding  Company  Act  Releases  Nos.  10792 
(September  26,  1951),  10933  (December  10,  1951)  and  10940  (December  12, 
1951).  The  remaining  115,558  shares  were  declared  as  a  dividend  to  its  stock¬ 
holders.  Electric  Bond  and  Share  Company,  Holding  Company  Act  Release 
No.  10839  (October  19,  1951). 
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With  the  exception  of  its  holdings  of  American  & 
Foreign  Power  Company  Inc.  (“Foreign  Power”),  Ebasco 
Services,  Incorporated  (“Ebasco”),  and  The  Southern 
Company,  Bond  and  Share’s  present  portfolio  represents 
the  balance,  after  various  dispositions,  of  securities  received 
in  connection  with  Section  11  proceedings  of  its  former 
utility  sub-holding  company  subsidiaries.  Bond  and  Share 
is  under  commitment  to  dispose  of  substantially  its  entire 
portfolio,  except  for  its  interests  in  Foreign  Power  and 
Ebasco.  As  is  set  forth  more  fully  later,  Bond  and  Share 
now  proposes  to  continue  with  a  portfolio  which  would 
include  its  holdings  in  the  latter  two  companies  and  in 
United. 

United,  together  with  its  two  wholly-owned  subsidiaries, 
United  Gas  Pipe  Line  Company  (“Pipe  Line”)  and  Union 
Producing  Company  (“Union”),  operates  an  extensive  gas 
system  for  the  production,  purchase,  gathering,  transporta¬ 
tion,  distribution,  and  sale  of  gas  in  the  Gulf  South  area. 
The  system  serves  parts  of  Texas,  Louisiana,  and  Missis¬ 
sippi,  and  also  extends  to  Mobile,  Alabama,  Pensacola, 
Florida,  and  to  the  international  boundary  at  Roma,  Texas, 
where  gas  is  sold  to  a  Mexican  pipe  line  company.  Sub¬ 
sidiaries  of  United  are  also  engaged  in  the  production, 
gathering,  and  sale  of  crude  oil,  the  recovery  and  sale  at 
wholesale  of  gasoline  and  other  liquid  hydrocarbons  and 
the  mining  and  sale  of  sulphur. 

United  distributes  natural  gas  to  residential,  commer¬ 
cial  and  industrial  customers  in  the  states  of  Texas,  Louisi¬ 
ana  and  Mississippi.  Its  service  area  has  a  population  of 
approximately  1,750,000,  including  594,000  in  the  City  of 
Houston,  Texas.  At  March  31,  1951,  it  served  407,063 
customers  in  287  communities  and  in  rural  areas,  and  owned 
and  operated  9,381  miles  of  distribution  and  service  lines. 
For  the  twelve  months  ended  March  31, 1951,  United’s  gross 
operating  revenues  from  the  sale  of  natural  gas  were 
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$23,490,658.3  Approximately  97%  of  United’s  total  gas 
requirements  for  1950  were  purchased  from  Pipe  Line  and 
the  remainder  from  non-affiliates. 

Pipe  Line  is  engaged  in  the  purchase,  gathering,  trans¬ 
portation  and  sale  of  natural  gas  in  parts  of  Texas, 
Louisiana,  Mississippi,  Alabama  and  Florida.  It  owns  and 
operates  7,051  miles  of  main  pipe  line,  1,103  miles  of  field 
lines  and  35  compressor  stations  having  installed  horse 
power  of  75,151.  It  acquires  all  of  its  gas  for  its  operations 
through  purchase  contracts.  For  the  year  ended  December 
31, 1950,  approximately  25%  of  its  gas  was  purchased  from 
Union  and  the  remainder  from  non-affiliate  producers.  In 
addition  to  supplying  practically  all  of  United’s  gas  require¬ 
ments,  Pipe  Line’s  other  principal  sales  of  natural  gas  are 
made  to  575  industrial  customers;  to  nine  utility  companies, 
the  City  of  San  Antonio,  Texas,  and  one  governmental 
agency  as  fuel  for  their  steam  generating  stations ;  to  local 
or  municipal  distribution  systems  for  resale;  and  to  pipe 
line  companies.  Of  the  total  gas  sold  by  Pipe  Line  during 
the  year  1950  approximately  11%  was  sold  to  United.4  At 
December  31,  1949,  it  directly  and  indirectly  supplied  the 
natural  gas  requirements  of  420  communities  with  a  popula¬ 
tion  of  3,176,545,  including  those  communities  served 
through  the  distribution  operations  of  United.  Reported 
gross  revenues  for  the  twelve  months  ended  March  31, 1951, 
were  $73,517,566,  of  which  $64,565,301  was  derived  from 
the  sale  of  natural  gas  and  the  balance  of  $8,952,265  from 
the  sale  of  gasoline  and  the  processing  of  natural  gas. 

Union  is  engaged  in  the  production  and  sale  of  natural 
gas,  crude  oil,  and  other  liquid  hydrocarbons.  As  of 
December  31,  1950,  Union  owned,  wholly  or  in  part,  1,047 
producing  gas  wells  and  551  producing  oil  wells  located  in 

3  The  March  1951  financial  data  with  respect  to  United  were  furnished  in 
connection  with  the  application-declaration,  which  we  approved  and  permitted 
to  become  effective,  covering  United ’s  sale  of  $50,000,000  principal  amount  of 
First  Mortgage  and  Collateral  Trust  Bonds  and  1,065,330  shares  of  common 
stock.  United  Gas  Corporation ,  Holding  Company  Act  Belease  No.  10636 
(June  21,  1951). 

<  This  includes  sales  made  by  Pipe  Line  to  Union. 
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67  fields  in  the  States  of  Louisiana,  Mississippi,  Oklahoma, 
and  Texas.  Most  of  Union’s  gas  production  is  sold  to  Pipe 
Line,  at  or  near  Union’s  wells.  For  the  twelve  months 
ended  March  31,  1951,  Union’s  gross  revenues  were 
$29,408,734  of  which  $7,836,528  was  derived  from  natural 
gas  sales,  $15,065,918  from  crude  oil  sales,  and  the  balance 
of  $6,506,288  from  gasoline  and  the  processing  of  natural 
gas. 

United  also  owns  certain  non-utility  investments.  It 
owns  approximately  75%  of  the  common  stock  of  Duval 
Sulphur  &  Potash  Company,  which  is  engaged  in  the  pro¬ 
duction  of  sulphur  and  is  currently  engaged  in  the  develop¬ 
ment  of  potash  mines.  Its  business  is  operated  as  a  sepa¬ 
rate  unit  and  not  as  part  of  the  natural  gas  business  of  the 
United  system.  Reported  gross  revenues  for  the  twelve 
months  ended  March  31, 1951,  were  $4,485,674.  In  addition, 
United  owns  13.4%  of  the  outstanding  notes  and  11.6% 
of  the  outstanding  or  subscribed  for  stock  of  Carthage 
Hvdrocol,  Inc.,  a  company  engaged  in  the  development  of  a 
process  for  the  manufacture  of  gasoline  from  natural  gas. 
United  also  has  a  25%  interest  in  Atlas  Processing  Com¬ 
pany,  which  owns  and  operates  a  plant  for  the  reforming 
and  upgrading  of  gasoline  extracted  by  certain  companies, 
including  Pipe  Line.  United  also  owns  all  of  the  capital 
stock  of  Atlantic  Gulf  Gas  Company,  an  inactive  company 
organized  to  construct  and  operate  a  natural  gas  pipe  line 
system  in  the  southeastern  section  of  the  United  States.5 

Table  II  sets  forth  the  capitalization  and  surplus  of 
United  on  a  consolidated  basis  as  of  March  31, 1951,  and  pro 
forma  to  reflect  the  recent  sale  by  United  of  $50,000,000 
principal  amount  of  its  First  Mortgage  and  Collateral 
Trust  Bonds  and  1,065,330  shares  of  its  common  stock  :6 

5  On  May  29,  1951,  the  Federal  Power  Commission  dismissed  the  applica¬ 
tion  of  Atlantic  Gnlf  Gas  Company  for  a  certificate  of  convenience  and  neces¬ 
sity  for  this  project.  United  has  not  as  yet  developed  plans  with  respect  to  the 
future  of  this  company,  or  the  use  to  be  made  of  the  $1,000,000  cash  on  hand 
obtained  from  the  sale  of  its  stock  to  United. 

«  The  data  on  a  corporate  basis  would  not  differ  materially  from  that  on 
the  consolidated  basis. 
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Table  II  (000  Omitted) 

Per  Books 


Long-term  Debt 

2%%  Bonds,  due  1967-70 .  $126,704 

3%%  Bonds,  due  1971 .  — 

Bank  Loans .  12,500 

Miscellaneous .  1,256 

Total  Long-term  Debt .  $140,460 


Minority  Interest  in  Subsidiary .  $  2,312 


Common  Stock  and  Surplus 

Common  Stock  .  $106,533 

Premium  Common  Stock .  — 

Earned  Surplus  .  56,244 

Paid-in  Surplus  .  184 

Total  Common  Stock  and  Sur¬ 
plus  .  $162,961 

Total  Capitalization  .  $305,733 


Pro  Forma 

$126,704 

50,000 

25,000 

1,256 

$202,960 

$  2,312 


$117,186 

8,523 

55,617 

184 


$181,510 

$386,782 


Table  III  sets  forth  condensed  income  statements  of 
United  on  corporate  and  consolidated  bases  for  the  twelve 
months  ended  March  31,  1951. 


Table  III 


Corporate 

Consolidated 

Operating  Revenues  . 

$23,490,658 

$112,226,856 

Operating  Revenue  Deductions: 
Operating  Expenses  . 

15,711,659 

59,842,269 

Taxes:  Federal  . 

1,953,236 

9,665,547 

Other  . 

1,669,933 

5,979,408 

Property  Retirement  and  Deple¬ 
tion  Reserve  Appropriations 

1,344,800 

13,778,680 

Total  Operating  Revenue 
Deductions  . 

$20,679,628 

$  89,265,904 

Net  Operating  Revenues . 

$  2,811,030 

$  22,960,952 

Other  Income  (Net  of  Applicable 
Deductions)  . 

14,443,964 

296,548 

Gross  Income  . 

$17,254,994 

$  23,257,500 

Interest  and  Other  Deductions : 

Interest  on  Mortgage  Bonds . 

$  3,607,163 

$  3,607,163 

Amortization  of  Gas  Plant  Ac¬ 
quisition  Adjustments  . 

83,275 

1,534,867 

Other  Deductions  (net) . 

200,463 

773,114 

Total  Interest  and  Other 
Deductions  . 

$  3,890,901 

$  5,915,144 

Net  Income  _ 

$13,364,093 

$  17,342,356 

63 


Findings  and  Opinion  of  Commission. 

Foreign  Power  controls  numerous  electric  and  gas 
utility  companies  operating  in  Cuba,  Mexico,  nine  Central 
and  South  American  countries,  China  and  India.  The 
companies  controlled  in  Latin  America  are  also  engaged  in 
the  transportation,  telephone,  water  and  ice  businesses.  On 
November  7,  1951,  we  approved  a  plan  for  the  reorganiza¬ 
tion  of  Foreign  Power,  pursuant  to  which  Foreign  Power 
will  have  outstanding  only  common  stock  and  debentures.7 
Proceedings  are  now  pending  for  the  enforcement  of  the 
plan  in  the  United  States  District  Court  in  Maine. 

Ebasco  provides  engineering,  construction,  and  a  wide 
range  of  business  consulting  services  to  public  utility,  indus¬ 
trial,  financial,  and  other  business  enterprises.  At  its 
inception  Ebasco ’s  operations  were  confined  to  companies 
in  the  Bond  and  Share  system;  at  present  the  major  por¬ 
tion  of  its  business  is  derived  from  non-affiliated  companies. 

History  of  Proceedings 

In  connection  with  a  plan  of  dissolution  of  Electric 
Power  &  Light  Corporation  (“ Electric”)?  a  former  sub¬ 
sidiary,  Bond  and  Share  filed  an  application  pursuant  to 
Sections  9(a)  and  10  of  the  Act  seeking  our  authorization 
to  acquire  2,870,653  shares  of  the  common  stock  of  United, 
which  was  then  a  subsidiary  of  Electric  and  the  stock  of 
which  was  to  be  distributed  to  Bond  and  Share  as  partial 
compensation  for  surrender  of  its  holdings  of  Electric 
securities.8  In  its  application,  Bond  and  Share  stated  that 
it  proposed  to : 

7  American  &  Foreign  Power  Company,  Inc.,  Holding  Company  Act  Release 
No.  10870. 

In  1939,  in  view  of  the  fact  that  practically  all  of  its  income  was  obtained 
from  subsidiary  operations  in  foreign  countries,  Foreign  Power  and  its  sub¬ 
sidiaries  were  granted  an  exemption  from  various  provisions  of  the  Act,  except¬ 
ing,  however,  among  others,  the  provisions  of  Section  11(b).  American  & 
Foreign  Power  Company,  Inc.,  6  S.  E.  C.  396  (1939). 

8  Bond  and  Share ’s  application  stated : 

“Bond  and  Share  believes  as  to  it  that  Sections  9(a),  10,  11,  12(c) 
and  12(f)  of  the  Act  and  Rule  U-43  of  the  Commission  are  applicable  to 
the  transactions  of  the  Electric  Plan  as  the  same  pertain  to  Bond  and 
Share.  Such  sections  are  applicable  because  the  Electric  Plan  proposes 
the  acquisition  by  and  transfer  to  Bond  and  Share  of  securities  and 
assets  of  Electric  and,  in  turn,  the  surrender  by  Bond  and  Share  to  Elec¬ 
tric  of  securities  of  Electric  now  owned  by  Bond  and  Share,  both  of 
which  are  holding  companies  as  defined  Tinder  the  Act.” 
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“sell,  distribute  or  otherwise  dispose  of,  in  such  manner 
as  the  Commission  may  permit  ...  all  of  the  common 
stock  of  United  received  by  it  under  the  Electric  plan 
not  later  than  one  year  (unless  such  period  is  extended 
by  the  Commission)  after  the  receipt  of  same  by  Bond 
and  Share;  provided,  however,  that  Bond  and  Share 
may,  not  later  than  sixty  days  after  entry  of  an  order 
of  the  Commission  approving  the  Electric  Plan,  insti¬ 
tute  appropriate  proceedings  before  the  Commission 
for  relief  from  its  commitment  to  dispose  of  such  com¬ 
mon  stock  of  United  and  for  determination  of  its  right 
under  the  Act  to  hold  such  common  stock  of  United.” 

In  our  Findings  and  Opinion  approving  the  plan  in  the 
Electric  case,®  we  stated  with  respect  to  Bond  and  Share’s 
proposed  acquisition  of  United  stock: 

“While  not  passing  at  this  time  upon  any  future 
application  that  Bond  and  Share  may  file,  we  note  at 
this  time  that  on  the  basis  of  the  record  thus  far  devel¬ 
oped  in  proceedings  concerning  Bond  and  Share,  we 
could  not  approve  the  acquisition  by  Bond  and  Share 
of  the  securities  of  United  under  the  standards  of  the 
Act.  In  view  of  the  present  commitment  of  Bond  and 
Share  to  dispose  of  United’s  stock  within  one  year,  we 
shall  not  now  make  any  adverse  findings  in  connection 
with  the  acquisition  of  these  securities.  When,  and  if, 
Bond  and  Share  seeks  a  redetermination  of  its  commit¬ 
ment,  opportunity  will  be  afforded  for  full  consideration 
of  such  application,  and  we  shall  then  make  our  deter¬ 
mination.”10 

0 . "Electric  Power  <$■  Light  Corporation,  Holding  Company  Act  Beleases  No*. 
8889  (March  1,  1949)  and  8906  (March  7,  1949),  enforced,  S.  D.  N.  Y.,  Civil 
Action  No.  49-547  (April  22,  1949),  aff’d  176  F.  2d  687  (C.  A.  2,  1949),  stay 
denied  337  XJ.  S.  903. 

10  Electric  Power  <f-  Light  Corporation,  Holding  Company  Act  Belease  No. 
8889  (March  1,  1949),  at  p.  99.  A  60-day  period  was  specified  for  instituting 
appropriate  proceedings  for  seeking  relief  from  the  commitment.  However, 
upon  the  expiration  of  the  period  we  granted  an  extension  of  120  days  because 
of  Bond  and  Share’s  stated  uncertainty  as  to  the  course  it  should  follow. 
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On  September  6, 1949,  Bond  and  Share  filed  the  present 
application  in  which  it  requests  approval  pursuant  to  Sec¬ 
tion  11(e)  of  a  plan  designated  as  Amended  Plan  m  (“Plan 
HI”)  and  an  exemption  from  the  provisions  of  the  Act, 
except  with  respect  to  proceedings  affecting  Foreign  Power 
and  certain  distributions  to  be  made  by  Bond  and  Share. 
Plan  m  contemplates  that  Bond  and  Share  will  retain  its 
interest  in  Foreign  Power,  Ebasco,  and  United,  and  that 
Bond  and  Share  will  dispose  of  all  its  other  presently  held 
securities.  The  proceeds  from  such  dispositions  will  be 
used  for  risk  capital  investment,  with  Bond  and  Share 
continuing  as  an  exempt  holding  company  and  registering 
as  an  investment  company  under  the  Investment  Company 
Act. 

In  the  Notice  of  Filing  and  Notice  of  and  Order  for 
Hearing  we  directed  that  the  hearings  with  respect  to  Bond 
and  Share’s  application  be  limited  to  the  following  issue 
(all  other  issues  raised  by  Plan  III  being  reserved  for 
further  hearing  and  determination) : 

“1.  Whether  there  exists  such  additional  evidence 
as  should  cause  the  Commission  to  modify  its  previous 
finding  that  Bond  and  Share  could  not  acquire  securi¬ 
ties  of  United  for  retention,  and  now  to  find  that  such 
acquisition  meets  the  requirements  of  Section  10(c)  (2) 
and  other  applicable  standards  of  the  Act,  and  will  not 
result  in  a  corporate  complexity  in  the  Bond  and  Share 
holding  company  system.” 

Bond  and  Share  requested  that  the  issues  be  broadened 
to  include  a  consideration  of  its  application  for  exemption. 
We  advised  Bond  and  Share  that  the  requested  exemption 
from  the  Act  would  not  be  put  in  issue  except  in  so  far  as 
it  was  contended  by  Bond  and  Share  to  be  relevant  to  the 
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question  of  whether  or  not  it  could  acquire  or  retain  United. 
Our  findings  are,  accordingly,  limited  to  consideration  of 
the  applicability  of  the  standards  of  Section  10  to  Bond 
and  Share’s  acquiring  United,  other  than  temporarily  and 
subject  to  a  commitment  to  divest,  and  we  consider  the 
applicability  of  the  exemption  standards  of  Section  3  (as 
well  as  the  standards  of  Section  11)  only  so  far  as  those 
standards  are  relevant  to  determining  the  issues  posed  by 
the  standards  of  Section  10. 

While  the  question  of  whether  or  not  Bond  and  Share 
may  become  an  investment  company  is  not  in  issue  before 
us  in  these  proceedings,  it  may  be  noted  that  a  number  of 
Bond  and  Share’s  arguments  assume  its  continuance  as  an 
investment  company  as  provided  for  in  its  plan.  In  the  past 
we  have  recognized  that  transformation  into  an  investment 
company  is  a  permissible  method  of  ceasing  to  be  a  hold¬ 
ing  company  and  have  approved  such  action  under  appro¬ 
priate  circumstances.11  Accordingly,  although  we  make  no 
findings  herein  with  respect  to  Bond  and  Share’s  proposal 
to  become  an  investment  company,  in  order  fully  to  con¬ 
sider  Bond  and  Share’s  arguments  we  have  in  connection 
therewith  assumed  its  continuance  as  proposed  by  it. 

Proposed  Acquisition 

Bond  and  Share  contends  that  under  its  proposed  plan 
of  operation  it  will  be  entitled  to  an  exemption  from  the  Act 


ll  Utilities  Power  <$•  Light  Corporation,  5  S.  E.  C.  483  (1939)  ;  Interna¬ 
tional  Utilities  Corporation,  Holding  Company  Act  Release  No.  6181  (Novem¬ 
ber  1,  1945) ;  The  United  Corporation,  Holding  Company  Act  Releases  Nos. 
10614  (June  15,  1951)  and  10643  (June  26,  1951).  That  the  investment 
company  could  under  appropriate  circumstances  serve  as  a  satisfactory  medium 
of  compliance  with  the  Act  was  expressly  envisaged  by  Congress.  See  e.g. 
S.  Rep.  No.  621,  74th  Cong.,  1st  sess.  (1935),  pp.  2,  13,  14;  Hearings  before 
the  Senate  Committee  on  Interstate  Commerce  on  S.  1725,  74th  Cong.,  1st 
sess.  (1935),  pp.  210,  296;  Hearings  on  H.  R.  5423  before  the  House  Com¬ 
mittee  on  Interstate  and  Foreign  Commerce,  74th  Cong.,  1st  sess.  (1935), 
p.  333. 
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pursuant  to  Section  3(a)(3)  and  (5)  thereof.12  It  is  this 
question  of  exemption  which  Bond  and  Share  contends  is 
the  primary  issue  for  decision  in  these  proceedings.  It 
further  argues  that  the  Section  3  exemption  would  elimi¬ 
nate  any  requirement  that  its  acquisition  of  the  United  stock 
comply  with  Section  10  of  the  Act,  which  sets  up  the  stand¬ 
ards  to  be  met  in  connection  with  acquisitions,  that  in  any 
event  Section  10  is  not  applicable,  and  even  if  it  is,  its 
standards  have  been  met.13  The  other  participants  have 

12 Section  3(a),  in  pertinent  part,  provides: 

“Sec.  3(a)  The  Commission,  by  rales  and  regulations  upon  its  own 
motion,  or  by  order  upon  application,  shall  exempt  any  holding  company, 
and  every  subsidiary  company  thereof  as  such,  from  any  provision  or  pro¬ 
visions  of  this  title,  unless  and  except  insofar  as  it  finds  the  exemption 
detrimental  to  the  public  interest  or  the  interest  of  investors  or  consumers, 
if— 

****** 

“  (3)  such  holding  company  is  only  incidentally  a  holding  company, 
being  primarily  engaged  or  interested  in  one  or  more  businesses  other 
than  the  business  of  a  public-utility  company  and  (A)  not  deriving, 
directly  or  indirectly,  any  material  part  of  its  income  from  any  one  or 
more  subsidiary  companies,  the  principal  business  of  which  is  that  of  a 
public-utility  company,  or  (B)  deriving  a  material  part  of  its  income 
from  any  one  or  more  such  subsidiary  companies,  if  substantially  aU  the 
outstanding  securities  of  such  companies  are  owned,  directly  or  in¬ 
directly,  by  such  holding  company; 

«•»«#« 

“(5)  such  holding  company  is  not,  and  derives  no  material  part  of 
its  income,  directly  or  indirectly,  from  any  one  or  more  subsidiary  com¬ 
panies  which  are,  a  company  or  companies  the  principal  business  of 
which  within  the  United  States  is  that  of  a  public-utility  company.  ’  ’ 

13  Section  10,  in  pertinent  part,  provides : 

“(b)  If  the  requirements  of  subsection  (f )  are  satisfied,  the  Com¬ 
mission  shall  approve  the  acquisition  unless  the  Commission  finds  that — 

“(1)  such  acquisition  will  tend  towards  interlocking  relations  or 
the  concentration  of  control  of  public-utility  companies,  of  a  kind  or  to 
an  extent  detrimental  to  the  public  interest  or  the  interest  of  investors 
or  consumers; 

•  ••••• 

(3)  such  acquisition  will  unduly  complicate  the  capital  structure  of 
the  holding-company  system  of  the  applicant  or  will  be  detrimental  to 
the  public  interest  or  the  interest  of  investors  or  consumers  or  the 
proper  functioning  of  such  holding-company  system. 

****** 

“(c)  Notwithstanding  the  provisions  of  subsection  (b),  the  Commis¬ 
sion  shall  not  approve — 

“(1)  an  acquisition  of  securities  or  utility  assets,  or  of  any  other 
interest,  which  is  unlawful  under  the  provisions  of  section  8  or  is  detri¬ 
mental  to  the  carrying  out  of  the  provisions  of  section  11;  or 

“(2)  the  acquisition  of  securities  or  utility  assets  of  a  public- 
utility  or  holding  company  unless  the  Commission  finds  that  such  acquisi¬ 
tion  will  serve  the  public  interest  by  tending  towards  the  economical  and 
efficient  development  of  an  integrated  public-utility  system.  This  para¬ 
graph  shall  not  apply  to  the  acquisition  of  securities  or  utility  assets 
of  a  public-utility  company  operating  exclusively  outside  the  United 
States.  ’  ’ 
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taken  the  position  that  the  issne  in  this  proceeding  is  not 
the  availability  to  Bond  and  Share  of  the  Section  3  exemp¬ 
tion  bnt  rather  whether  Bond  and  Share  has  met  the  stand¬ 
ards  of  Section  10,  and  they  all  contend  that  it  has  not. 

Bond  and  Share  contends  that  Section  10  relates  only 
to  the  acquisition  of  new  securities  in  the  holding-company 
system  and  does  not  relate  to  the  transformation  of  an 
indirect  interest  in  a  company  to  one  that  is  direct.  How¬ 
ever,  Section  9(a)  of  the  Act,  which  designates  the  acquisi¬ 
tions  subject  to  Section  10,  is  applicable  by  its  express  terms 
to  an  acquisition  by  a  registered  holding  company  of  “any 
securities.”14  While  Sections  9(b)  and  (c)  of  the  Act  set 
forth  certain  specific  exemptions,  neither  of  these  provi¬ 
sions  nor  the  rules  and  regulations  promulgated  pursuant 
to  them  are  applicable  to  the  instant  case,  and  no  conten¬ 
tion  has  been  made  that  they  are  applicable.15 

No  exception  for  the  type  of  transaction  here  involved 
has  been  provided  for  reasons  w’hich  readily  appear  from 
the  statutory  pattern.  The  structure  of  the  Act  itself 
makes  evident  a  close  interrelationship  between  Sections 
9,  10,  and  11,  with  Sections  9  and  10  providing  for  Com¬ 
mission  scrutiny  and  prohibition  of  acquisitions  offending 
the  integration  and  simplification  objectives  of  Section  11 
of  the  Act.  Such  examination  under  Section  10  encompasses 
all  acquisitions,  including  those  stemming  from  a  Section  11 
reorganization.  Section  10  provides  a  practical  means  of 
preventing  an  acquisition  of  an  interest  which  could  not 
be  retained  under  Section  11  and  if  acquired  would  only 

H  Section  9(a)  is  applicable  not  merely  to  registered  holding  companies  as 
such  but  to  “any  person”  (including  a  holding  company  exempted  as  such) 
who  is  or  will  by  virtue  of  such  acquisition  become  an  affiliate  of  any  utility 
company  whose  securities  arc  to  be  acquired,  directly  or  indirectly,  and  of  any 
other  public  utility  or  holding  company. 

is  The  rules  promulgated  under  Section  9  providing  for  exemptions  from 
that  section  for  certain  acquisitions  in  effect  treat  an  acquisition  of  the  type 
now  before  us  as  encompassed  by  that  section.  Thus,  Buie  U-40(a)(3)  pro¬ 
vides  an  exemption  from  Section  9  where  securities  are  acquired  in  a  reor¬ 
ganization,  but  only  if  they  are  acquired  from  a  person  other  than  an  associate 
or  affiliate  and  if  as  a  result  of  the  acquisition  the  holding  company  will  not 
own  5%  or  more  of  the  voting  securities  of  the  company. 
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create  a  situation  requiring  either  new  or  further  proceed¬ 
ings  under  Section  11  and  appropriate  remedial  action 
under  that  section.16  Furthermore,  as  will  be  pointed  out 
more  fully  later,  the  standards  embodied  in  Section  10  are 
designed  to  achieve  basic  aims  of  the  statute  and  they  give 
expression  to  a  policy  which  must  be  scrupulously  carried 
out  if  the  public  interest  which  the  statute  was  designed  to 
promote  is  to  be  adequately  protected. 

We  have  construed  Section  10  as  permitting  transfers 
within  an  existing  holding  company  system  where  the 
acquisitions  have  appeared  to  be  steps  toward  the  overall 
simplification  of  the  holding  company  system  notwithstand¬ 
ing  the  fact  there  may  be  immediate  results  in  contraven¬ 
tion  of  the  strict  standards  of  Section  11,  if  these  are  but 
temporary,  and  the  overall  consequence  of  the  plan,  or 
other  transaction,  in  question  is  to  make  nearer  the  ulti¬ 
mate  goal  of  compliance.  Buffalo,  Niagara  and  Eastern 
Power  Corp.,  Holding  Company  Act  Kelease  No.  6083 
(September  27,  1945),  affirmed  Phillips  v.  8.  E.  C.,  156  F. 
2d  606  (C.  A.  2,  1946).  This  is  in  accordance  with  £he 
mandate  of  Section  1  to  construe  all  of  the  provisions  of 
the  Act  to  eliminate  the  evils  enumerated  therein  and  “to 
provide  as  soon  as  practicable  for  the  elimination  of  public 
utility  holding  companies  except  as  otherwise  provided  in 
this  title.’ ’  In  some  instances,  including  the  formation  of 
Middle  South  Utilities,  Inc.  as  part  of  the  reorganization 
of  Electric,  we  have  permitted  transfers  of  interests  within 
a  holding  company  system  while  reserving  to  future  deter¬ 
mination  the  question  of  whether  the  acquiring  company 
might  ultimately  be  required  pursuant  to  Section  11(b)  to 
divest  interests  so  acquired.  Where,  however,  it  is  mani¬ 
fest,  at  the  time  the  proposed  acquisition  is  under  con¬ 
sideration,  that  there  is  no  possibility  of  its  being  retained 

i«  In  our  administration  of  the  statute,  we  have  consistently  considered 
Section  10  to  be  applicable  with  respect  to  a  proposed  acquisition  of  securities 
to  be  distributed  in  a  Section  11  reorganization. 
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pursuant  to  Section  11,  the  acquisition  may  be  approved 
only  upon  adequate  assurance  that  it  will  be  promptly 
divested  by  the  acquiring  company. 

In  our  findings  in  the  Electric  case,  quoted  from  earlier, 
we  stated  that  on  the  record  before  us  “we  could  not 
approve  the  acquisition  by  Bond  and  Share  of  the  securities 
of  United  under  the  standards  of  the  Act,”  that  is,  those 
set  forth  in  Section  10.  However,  in  view  of  Bond  and 
Share’s  commitment  to  dispose  of  the  United  stock  within 
one  year,  we  concluded  that  “we  shall  not  now  make  any 
adverse  findings  in  connection  with  the  acquisition  of  these 
securities.”  Such  adverse  findings  would  have,  of  course, 
precluded  Bond  and  Share’s  acquisition  of  the  stock.  In 
other  words,  we  found  categorically  on  the  basis  of  the 
entire  record  developed  in  the  proceedings  involving  Bond 
and  Share  that  Section  10  prohibited  the  acquisition.  Absent 
Bond  and  Share’s  undertaking  to  dispose  of  the  stock,  we 
either  would  have  disapproved  the  acquisition  or  approved 
it  on  condition  that  the  divestment  was  made.  Our  approval 
of  the  acquisition  only  because  Bond  and  Share  committed 
itself  to  dispose  of  the  stock  in  no  manner  relieves  Bond 
and  Share  from  meeting  any  of  the  standards  of  Section  10. 
Bond  and  Share’s  suggestion  that  our  prior  limited 
approval  in  some  way  now  discharges  it  from  complying 
with  Section  10  misconceives  our  earlier  statements  and  is 
without  any  foundation. 

Bond  and  Share  in  effect  is  seeking  a  redetermination 
of  our  previous  conclusion.  While  our  order  did  not  pre¬ 
clude  Bond  and  Share  from  seeking  such  a  redetermination, 
in  doing  so  Bond  and  Share  is  in  no  stronger  position  than 
if  it  were  now  seeking  in  the  first  instance  unconditional 
approval  of  such  acquisition.  Like  any  person  requesting 
approval  of  an  acquisition,  Bond  and  Share  has  the  burden 
of  proving  compliance  with  Section  10.  Only  on  such  a 
showing  could  we  modify  our  previous  findings  and  permit 
the  acquisition.  Compliance  with  Section  10  is  the  primary 
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question  to  be  considered,  and  Bond  and  Share’s  contentions 
to  the  contrary  are  without  merit.17 

Bond  and  Share  has  made  no  showing  that  its  acquisi¬ 
tion  of  the  United  stock  would  either  achieve  the  results 
prescribed  by  Section  10  or  not  produce  a  situation  pro¬ 
scribed  by  the  section.  It  has  therefore  not  met  the  burden 
fixed  upon  it  by  the  statute.  Its  assertion  that  it  has  com¬ 
plied  with  Section  10  rests  principally  on  its  argument  that 
the  standards  of  the  latter  provision  are  satisfied  because 
the  proposed  acquisition  results  from  the  Electric  reorgani¬ 
zation  which  was  designed  to  effectuate  compliance  with 
Section  11(b)  of  the  Act.  We  recently  rejected  a  very  simi¬ 
lar  argument  by  Bond  and  Share  in  connection  with  another 
acquisition  by  it,  pointing  out  that  to  permit  an  acquisition 
otherwise  than  on  a  temporary  basis  the  proposed  acqui¬ 
sition  must  independently  meet  the  standards  of  Section 
10.18  In  view  of  Bond  and  Share’s  commitment  to  dispose 
of  the  United  stock,  it  was  unnecessary  in  our  Findings  and 
Opinion  in  the  Electric  case  to  state  in  detail  our  reasons 
for  concluding  that  the  acquisition  was  prohibited  by  the 
Act.  We  shall  do  so  at  this  time. 

1.  Section  10(c)(1)  provides  that  we  shall  not  approve 
an  acquisition  detrimental  to  the  carrying  out  of  the  pro¬ 
visions  of  Section  11. 

Section  11(b)  (1),  in  brief,  requires  the  limitation  of  each 
holding  company  system  to  a  single  integrated  public  utility 
system  with  provision  for  the  retention  of  additional  utility 
systems  and  related  incidental  businesses  under  certain 


17  By  permitting  Bond  and  Share  to  introduce  evidence  with  respect  to  the 
requested  exemption  under  Section  3,  we  did  not  intend  to  depart  from  the 
Section  10  issues  as  set  forth  in  the  notice  and  order  for  proceedings. 

18  The  Southern  Company,  Holding  Company  Act  Release  No.  10055 
(August  24,  1950). 
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designated  circumstances.10  As  has  already  been  stated, 
Bond  and  Share  proposes  under  its  contemplated  plan  of 
operation  to  retain  its  holdings  of  Foreign  Power  and 
along  with  them  the  United  stock.  It  is  clear,  and  not 
disputed  by  Bond  and  Share,  that  the  holding  of  both  For¬ 
eign  Power  and  United  violates  the  standards  of  Section 
11(b)  (1).  No  system  which  includes  both  Foreign  Power 
and  United  can  conceivable  be  considered  a  single  inte¬ 
grated  public  utility  system.20  Nor  does  Bond  and  Share 

Section  11(b)(1)  provides: 

*  *  (b)  It  shall  be  the  duty  of  the  Commission,  as  soon  as  practicable 
after  January  1,  1938: 

*  *  (1)  To  require  by  order,  after  notice  and  opportunity  for  hearing, 
that  each  registered  holding  company,  and  each  subsidiary  company 
thereof,  shall  take  such  action  as  the  Commission  shall  find  necessary  to 
limit  the  operations  of  the  holding-company  system  of  which  such  com¬ 
pany  is  a  part  to  a  single  integrated  public-utility  system,  and  to  such 
other  businesses  as  are  reasonably  incidental,  or  economically  necessary 
or  appropriate  to  the  operations  of  such  integrated  public-utility  system: 
Provided,  however.  That  the  Commission  shall  permit  a  registered  hold¬ 
ing  company  to  continue  to  control  one  or  more  additional  integrated 
public-utility  systems,  if,  after  notice  and  opportunity  for  hearing,  it 
finds  that — 

“(A)  Each  of  such  additional  systems  cannot  be  operated  as  an 
independent  system  without  the  loss  of  substantial  economies  which 
can  be  secured  by  the  retention  of  control  by  such  holding  company 
of  such  system; 

“(B)  All  of  such  additional  systems  are  located  in  on©  State,  or 
in  adjoining  States,  or  in  a  contiguous  foreign  country;  and 

“(C)  The  continued  combination  of  such  systems  under  the  control 
of  such  holding  company  is  not  so  large  (considering  the  state  of  the 
art  and  the  area  or  region  affected)  as  to  impair  the  advantages  of 
localised  management,  efficient  operation,  or  the  effectiveness  of 
regulation. 

The  Commission  may  permit  as  reasonable  incidental,  or  economically 
necessary  or  appropriate  to  the  operations  of  one  or  more  integrated 
public-utility  systems  the  retention  of  an  interest  in  any  business  (other 
than  the  business  of  a  public-utility  company  as  such)  which  the 
Commission  shall  find  necessary  or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors  or  consumers  and  not  detrimental  to  the 
proper  functioning  of  such  system  or  systems.” 

20  Section  2(a)  (29)  of  the  Act  provides  that  an  integrated  public-utility 
system  is  (a)  as  to  electric  utility  companies,  one  whose  utility  assets  either 
are  or  may  be  physically  interconnected  and  which  under  normal  circumstances 
may  be  economically  operated  as  a  single  system  in  a  single  area  not  so  large 
as  to  impair  the  advantages  of  localized  management,  efficient  operation  and 
the  effectiveness  of  regulation,  or  (b)  as  to  gas  utility  companies,  one  whose 
units  are  so  located  and  related  that  substantial  economies  may  be  realized  by 
their  being  operated  in  a  single  coordinated  system  confined  in  its  operation  to 
a  single  area  not  so  large  as  to  impair  the  advantages  of  localized  management, 
efficient  operation  and  the  effectiveness  of  regulation. 
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argue  that  they  do.  Similarly,  it  is  obvious  that  United 
is  not  an  incidental  business  necessary  or  appropriate  to 
the  operation  of  Foreign  Power,  and  that  Foreign  Power 
is  not  such  an  incidental  business  with  respect  to  United. 
The  businesses  of  United  and  Foreign  Power  are  wholly 
unrelated.  Finally,  United  could  not  be  retained  as  an 
additional  system  with  Foreign  Power.  Apart  from  any 
other  consideration,  the  geographic  limitations  of  Section 
11(b)  (1)  would  prohibit  such  holdings.  We  have  pre¬ 
viously  stated  that  “if  [Bond  and  Share]  proposed  to 
maintain  its  Foreign  holdings,  paragraph  (B)  of  Section 
11(b)  (1)  would  require  it  to  dispose  of  all  of  its  interests 
in  domestic  utilities  ;”21  In  other  words,  the  provisions 
of  Section  11(b)  (1)  stand  in  almost  every  detail  as  an 
unyielding  barrier  to  the  simultaneous  holding  of  Foreign 
Power  and  United. 

Turning  to  Section  11(b)(2),  we  find  again  a  statutory 
obstacle  to  Bond  and  Share’s  proposal.  That  section 
requires  this  Commission  to  take  appropriate  action  “.  .  . 
to  ensure  that  the  .  .  .  continued  existence  of  any  company 
in  the  holding-company  system  does  not  unduly  or  unneces¬ 
sarily  complicate  the  structure  ...  of  such  holding-com¬ 
pany  system.” 

Bond  and  Share  asserts  that  for  United  to  take  full 
advantage  of  possible  future  developments  it  would  be 
extremely  valuable  to  have  associated  with  it  business 
partners,  such  as  Bond  and  Share,  having  contacts,  tech¬ 
nical  skills  and  access  to  capital.  As  has  already  been 
indicated,  the  United  system  is  strong  and  well  integrated, 
conducting  extensive  operations.  Since  it  was  reorgan¬ 
ized  in  1944  and  the  deleterious  effects  of  Bond  and 
Share’s  historical  domination  were  redressed,  United  has 
encountered  no  difficulty  in  securing  independently  such 


21  Electric  Bond  and  Share  Company,  Holding  Company  Act  Release  No. 
6121  (October  10,  1945),  at  p.  14. 
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capital  as  it  needed.22  N.  C.  McGowen,  president  of  United, 
testified  that  there  should  be  no  change  in  this  respect  if 
United  retains  its  “ratio  of  debt  and  continues  to  keep  its 
trim,  like  it  has  in  the  past.”  In  connection  with  the  need 
for  assistance  from  Bond  and  Share  in  the  raising  of  capital, 
he  testified  that  only  the  advice  of  the  present  chairman  of 
the  board  of  directors  of  Bond  and  Share  was  helpful  to 
him,  adding  “they  may  get  some  other  [Chairman]  that 
I  may  not  have  that  confidence  in.  I  do  have  confidence  in 
him  and  that  is  my  basis.” 

Bond  and  Share  points  to  the  “know-how”  available  in 
the  Ebasco  organization  as  a  benefit  to  be  derived  from 
United’s  affiliation  with  Bond  and  Share.  However, 
Ebasco ’s  services  are  available  to  anyone  seeking  them, 
including  non-system  companies.23  Moreover,  McGowen 
testified  that  Ebasco ’s  chief  value  to  United  lay  in  connec¬ 
tion  with  getting  up  data  and  working  up  papers,  and  that 
he  did  not  regard  Ebasco  as  particularly  valuable  to  United 
in  the  rendering  of  financial  advice.  Furthermore,  Ebasco ’s 
services  to  United  have  been  relatively  minor  during  the 
last  five  years.  During  that  period  expenditures  by  United 
and  its  subsidiaries  for  operations  and  maintenance  have 
ranged  from  approximately  $28,000,000  to  $56,000,000  a 
year,  whereas  their  average  annual  payments  to  Ebasco 
amounted  to  only  about  $145,000.  A  substantial  portion  of 
United’s  annual  expenses  is  its  payroll  for  approximately 
5,500  employees,  who  include  many  experts  and  technical 
personnel,  trained  and  experienced  in  all  aspects  of  the 
natural  gas  business,  and  in  United’s  special  problems. 

Bond  and  Share  contends  that  its  stockholders  will 
derive  substantial  tax  advantages  from  its  holding  of  United 

22  Thus,  since  1944  United  has  issued  debt  securities  in  the  principal  amount 
of  $141,000,000  at  effective  interest  rates  of  less  than  2%%  and  in  1951  sold 
an  additional  $50,000,000  of  bonds  at  an  effective  rate  of  3%%,  in  contrast  to 
the  6%  rate  which  United  paid  to  Bond  and  Share  on  advances  by  the  latter. 

23  The  predominant  portion  of  Ebasco ’s  business  comes  from  non-affiliates. 
Former  subsidiaries  of  Bond  and  Share  have  continued  to  avail  themselves  of 
Ebasco 's  services. 
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stock  since  Bond  and  Share  should  for  a  substantial  num¬ 
ber  of  years  be  able  to  offset  its  annual  income  including  that 
derived  from  United,  by  the  sale  of  other  investments  on 
which  it  has  unrealized  tax  losses.  Under  these  circum¬ 
stances,  dividends  paid  on  the  Bond  and  Share  common 
stock  would  not  be  taxed  as  income  to  the  stockholders  but 
would  constitute  a  return  of  capital,  and  as  such  would 
be  tax-free  until  the  holder’s  cost  basis  had  been  reduced 
to  zero  and  thereafter  subject  to  a  capital  gains  tax.  On 
the  sale  of  the  stock  the  holder’s  taxable  capital  gain 
would  be  increased  by  the  amount  of  tax-free  dividends 
applied  in  reduction  of  his  cost  basis.  Once  Bond  and 
Share  has  realized  the  losses  on  its  investments,  dividends 
paid  by  it  would  be  taxable  as  income. 

,5  It  is  contended  by  opposing  participants  that  the 
asserted  tax  benefits  would  be  inconsequential  to  many  of 
Bond  and  Share’s  stockholders  and  even  detrimental  to 
some.  Independent  of  such  factors,  however,  we  note  that  the 
asserted  tax  benefits  are  inherent  in  the  extensive  losses  in 
Bond  and  Share’s  investments  in  Foreign  Power,  and  Bond 
and  Share  seeks  to  retain  United  only  as  a  source  of  income 
against  which  to  offset  these  losses.  In  so  far  as  realization 
of  the  tax  benefits  is  concerned,  however,  it  is  immaterial 
whether  the  dividends  which  are  to  be  offset  by  these  losses 
are  derived  from  Bond  and  Share’s  holdings  of  United  * 
stock  or  from  earnings  on  other  assets.  Although  disposi¬ 
tion  of  the  United  holdings  might  reduce  Bond  and  Share’s 
income  and  the  dividends  paid  by  it,  with  a  consequent 
reduction  in  the  tax  benefit  which  may  be  realized  by  its 
stockholders  in  a  particular  year  through  the  realization 
of  offsetting  net  capital  losses,  the  length  of  time  over  which 
Bond  and  Share’s  stockholders  would  be  able  to  derive 
the  asserted  benefits  would  be  correspondingly  longer.  In 
other  words,  while  the  extent  of  Bond  and  Share’s  income 
and,  in  turn,  the  dividends  paid  to  its  stockholders,  may 
affect  the  extent  of  tax  benefits  realized  in  any  particular 
year,  over-all  it  would  not  impair  or  destroy  the  tax  benefits. 
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It  would  merely  extend  the  period  over  which  the  benefits 
may  be  realized. 

Finally,  apart  from  the  foregoing  considerations  is  the 
controlling  proposition  that  tax  benefits  in  themselves  con¬ 
stitute  no  reason  for  permitting  that  which  violates  the 
statute.  In  considering  a  similar  problem  we  recently 
pointed  out: 

“Certainly  Congress  never  contemplated  that  the  basic 
policy  of  the  Act,  that  unnecessary  holding  companies 
be  eliminated  as  soon  as  practicable,  could  be  rendered 
inapplicable  by  the  desire  of  stockholders  to  realize 
tax  savings,  however  proper  and  wise  from  a  business 
viewpoint  such  desire  to  save  taxes  might  be.  We  have 
consistently  refused  to  permit  the  incidence  of  tax 
savings  to  disrupt  our  administration  of  the  basic  policy 
of  the  Act,  and  we  see  no  reason  for  taking  a  different 
approach  in  this  case.”24 

In  our  opinion  United  is  fully  able  to  maintain  itself 
independently  of  Bond  and  Share,  and  Bond  and  Share 
does  not  perform  any  useful  function  or  serve  any  economic 
purpose  with  respect  to  United.  Accordingly  Bond  and 
Share’s  continued  existence  as  a  holding  company  over 
United  would  constitute  an  undue  and  unnecessary  com¬ 
plexity  within  the  meaning  of  Section  11(b)(2). 

For  these  reasons,  we  find  that  the  acquisition  except 
as  conditioned  upon  the  commitment  for  divestment  of 
which  Bond  and  Share  now  seeks  to  be  relieved,  would  be 
detrimental  to  the  carrying  out  of  the  provisions  of  Section 
11,  and  therefore  cannot  be  approved  under  Section  10(c) 
(1)  of  the  Act. 

2.  Section  10(c)(2)  provides  that  we  may  not  approve 
an  acquisition  of  utility  securities  or  assets  unless  we  find 

24  International  Hydro-Electric  System,  Holding  Company  Act  Eel  ease  No. 
9535  (December  6,  1949),  pp.  12-13,  aff’d  tub  nom.  Protective  Committee  for 
Class  A  Stockholders  of  International  Hydro-Electric  8ystem,  et  al.,  v.  S.  E.  C., 
184  F.  2d  646  (C.  A.  2,  October  24,  1950). 

« 
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that  “such  acquisition  will  serve  the  pnblic  interest  by 
tending  towards  the  economical  and  efficient  development 
of  an  integrated  pnblic-ntility  system.”  This  goes  beyond 
Section  10(c)(1)  to  make  clear  that  the  Commission  was 
not  to  approve  acqnisitions  of  utility  securities  merely 
because  of  the  absence  of  indications  of  any  positive  detri¬ 
ment  to  the  carrying  out  of  Section  11. 

There  is  no  evidence  in  the  record,  nor  is  any  claim  made, 
that  the  acquisition  of  United  by  Bond  and  Share  will  tend 
toward  the  economic  or  efficient  development  of  an  inte¬ 
grated  utility  system.  As  has  been  indicated,  United  Gas, 
a  domestic  gas  utility,  is  incapable  of  integration  into  any 
system  which  includes  Foreign  Power,  a  registered  holding 
company  with  far-flung  foreign  electric  utility  subsidiaries. 
In  addition,  as  we  have  stated,  the  record  shows  no  promo¬ 
tion  by  Bond  and  Share  of  economies  or  efficiencies  in  the 
management  of  United  or  the  properties  operated  by 
United.  It  is  clear  that  Bond  and  Share  wants  the  United 
stock  solely  as  a  desirable  investment  which  pays  satisfac¬ 
tory  dividends  and  which  it  contends  will  aid  its  venture 
capital  program.  This  purpose  does  not  satisfy  the  statu¬ 
tory  standard.25  From  our  conclusion  that  the  acquisitions 
will  be  detrimental  to  carrying  out  the  provisions  of  Sec¬ 
tion  11  it  follows  a  fortiori  that  the  acquisition  will  not 
affirmatively  serve  the  public  interest  by  tending  toward  the 
economical  or  efficient  development  of  an  integrated  system. 

3.  Section  10(b)(1)  provides,  in  effect,  that  an  acquisi¬ 
tion  should  not  be  approved  if  we  find  that  it  “will  tend 
towards  interlocking  relations  or  the  concentration  of  con¬ 
trol  of  public-utility  companies,  of  a  kind  or  to  an  extent 
detrimental  to  the  public  interest  or  the  interest  of  investors 
or  consumers.”  As  has  been  stated,  the  United  common 
stock  which  Bond  and  Share  proposes  to  hold  constitutes 

25  American  Gas  and  Electric  Company ,  Holding  Company  Act  Release  No. 
6639  (May  17,  1946) ;  Central  U.  S.  Utilities  Company ,  et  al~  8  S.  E.  C.  691, 
700  (1941). 
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27.01%  of  the  total  amount  outstanding,  and  would  be  by 
far  the  largest  single  holding  of  such  stock.  With  such  hold¬ 
ings  Bond  and  Share  would  be  possessed  of  substantial 
power  to  influence  the  affairs  of  United.  This,  viewed 
together  with  Bond  and  Share’s  past  affiliation  with  and 
domination  of  United,  could  have  the  tendencies  cited  in 
Section  10(b)(1)  and  accordingly  would  fall  within  the 
interdiction  of  that  section.26 

4.  For  the  various  reasons  which  we  have  recited  pre¬ 
viously,  in  connection  with  the  application  of  other  stand¬ 
ards  of  Section  10,  we  find  that  Bond  and  Share’s  acquisi¬ 
tion  of  United  stock  would  also  have  the  detrimental  effects 
set  forth  in  Section  10(b)(3)  as  barring  approval  of  such 
acquisition. 

In  view  of  the  foregoing  we  find  that  the  acquisition  for 
retention  of  the  United  stock  by  Bond  and  Share  does  not 
meet  the  applicable  statutory  standards  of  Section  10  and 
that  no  basis  has  been  shown  warranting  the  modification 
of  our  previous  finding  in  this  respect. 

Requested  Exemption 

As  has  already  been  pointed  out,  Bond  and  Share  seeks 
to  avoid  the  impact  of  Section  10,  with  which  it  cannot 

26  in  finding  in  connection  with  the  reorganization  of  United  in  1944  that 
Bond  and  Share  had  been  responsible  in  great  part  for  the  difficulties  of  United 
and  that  Bond  and  Share  should  subordinate  approximately  $11,000,000  of  its 
debt  claims  and  surrender  its  holdings  of  the  preferred  and  common  stocks  of 
United  in  order  to  compensate  public  security  holders  of  United  and  Electric 
for  the  damage  caused  them,  we  stated  (16  S.  E.  C.  531,  555)  : 

“.  .  .  Bond  and  Share  must  be  held  responsible  for  the  form  and  nature 
of  the  organization  of  United  and  its  subsequent  history  and  for  the 
top-heavy  capitalization  of  United  and  its  lack  of  equity  and  working 
capital  which  necessitated  the  borrowings  which  make  up  Bond  and 
Share’s  present  debt  claim.  While  Bond  and  Share  might  not  be  held 
responsible  for  the  factors  which  prevented  the  roseate  dreams  of 
United’s  future  from  being  fulfilled,  it  is  clearly  responsible  for  having 
taken  advantage  of  its  dominant  position  so  as  to  fasten  the  entire  cost 
of  this  failure  upon  the  other  security  holders  in  United,  primarily 
Electric,  while  ensuring  that  it  consistently  received  a  highly  satisfac¬ 
tory  return  in  [sic]  its  investment.”  See  also  Electric  Power  f  Light 
Corporation,  11  S.  E.  C.  1146  (1942)  ;  United  Gas  Corporation,  58  P. 
Supp.  501  (D.  Del.,  1944),  approving  16  8.  E.  C.  531  H944),  aff’d 
162  F.  2d  409  (C.  A.  3,  1947). 
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comply,  through  its  claim  to  an  exemption  under  Sections 
3(a)  (3)  and  3(a)  (5)  of  the  Act.  As  will  be  shown  below,  a 
basic  obstacle  to  the  grant  of  an  exemption  as  sought  by 
Bond  and  Share  under  circumstances  where  it  would  hold 
United,  Foreign  Power  and  Ebasco  and  would  be  engaged 
also  in  an  investment  program,  is  presented  by  the  provi¬ 
sion  of  Section  3(a)  that  an  exemption  may  be  granted 
“unless  or  except  insofar  as  it  [the  Commission]  finds  the 
exemption  detrimental  to  the  public  interest  or  the  interest 
of  investors  or  consumers.’ ’  It  is  clear  that  the  policy  of 
Section  11  against  complex  and  uneconomic  combinations  of 
utility  properties  and  other  interests  goes  to  the  heart  of 
the  investor  and  public  interest  purposes  and  policy  of  the 
Act.  As  we  show  below,  that  policy  cannot  be  reconciled 
with  Bond  and  Share’s  continued  control,  under  the  circum¬ 
stances  contemplated,  of  United  as  a  major  gas  utility 
company  serving  approximately  400,000  consumers.  But, 
apart  from  these  public  interest  considerations,  we  find  no 
substance  in  the  contentions  made  by  Bond  and  Share  that 
it  can  otherwise  meet  the  conditions  for  exemption  set  forth 
in  Sections  3(a)  (3)  and  3(a)  (5).27 

Bond  and  Share  contends  that  Section  3(a)(5)  alone 
and  the  combined  policy  of  that  section  and  Section  3(a) 
(3)  provide  it  with  the  necessary  basis  for  an  exemption 
from  the  provisions  of  the  Act.  With  respect  to  Section 
3(a)(5),  it  urges  that,  as  the  holder  of  United,  Foreign 
Power,  Ebasco  and  cash  or  the  investments  contemplated 
by  Bond  and  Share’s  program,  it  falls  within  the  express 

27  it  should  also  be  noted  that  even  if  Bond  and  Share  were  granted  an 
unqualified  exemption  pursuant  to  Section  3,  the  exemption  would  be  merely 
with  respect  to  provisions  applicable  to  it  as  a  holding  company  and  not  from 
Section  9(a)(2)  which  is  applicable  to  acquisitions  by  “any  person,”  so  that 
Bond  and  Share  would  still  be  subject  to  the  standards  of  Section  10.  For  that 
reason,  and  because  Bond  and  Share  as  presently  a  non-exempt  holding  com¬ 
pany  is  indubitably  subject  to  Sections  9  and  10,  the  main  thrust  of  its  argu¬ 
ment  is  in  effect  that  the  Commission  should  read  into  the  standards  of  Section 
10  special  limitations  in  view  of  the  claim  that  Bond  and  Share  may  hereafter 
become  entitled  to  exemption  under  Section  3(a).  But  to  so  limit  Section  10 
would  require  not  only  to  imply  limitations  not  there  explicit,  but  in  looking 
to  Section  3(a)  as  a  source  of  those  limitations,  to  disregard  that  portion  of 
Section  3(a)  which  contemplates  exemption  only  “unless  and  except  .  .  . 
detrimental  to  the  public  interest.  .  .  .” 
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language  of  Section  3(a)(5)  since  neither  Bond  and  Share 
nor  any  of  its  subsidiaries  is  a  company  “the  principal 
business  of  which  within  the  United  States  is  that  of  a 
public-utility  company.”  It  acknowledges  that  United  is 
a  gas  utility  company,  defined  in  Section  2(a)(4)  of  the 
Act  as  “any  company  which  owns  or  operates  facilities 
used  for  the  distribution  at  retail  ...  of  natural  or  manu¬ 
factured  gas  for  heat,  light,  or  power,”  and,  therefore, 
is  a  public  utility  company  within  the  meaning  of  the  Act.28 
However,  Bond  and  Share  contends  that  the  principal 
business  of  United,  whether  determined  on  a  consolidated 
or  corporate  basis,  is  not  the  distribution  of  gas  at  retail 
and  that  therefore  United’s  principal  business  is  not  that 
of  a  public  utility  company.  This  view  is  based  on  the 
argument  that  sales  made  to  customers  other  than  resi¬ 
dential  and  commercial  customers  do  not  constitute  retail 
distribution.  Bond  and  Share  contends  that  under  these 
circumstances  it  is  irrelevant  to  consider  whether  it  derives 
a  material  part  of  its  income  from  United,  but  that  even 
if  such  inquiry  were  proper  it  would  show  that  Bond  and 
Share  does  not  realize  a  material  part  of  its  income  from 
United’s  gas  utility  operations  and  for  that  reason  also 
it  is  entitled  to  an  exemption  under  Section  3(a)  (5). 

With  respect  to  Section  3(a)(3)  of  the  Act,  Bond  and 
Share  contends  that  it  is  “only  incidentally  a  holding  com¬ 
pany,  being  primarily  engaged  or  interested  in  one  or  more 
businesses  other  than  the  business  of  a  public-utility  com¬ 
pany,”  if  Foreign  Power  is  excluded  from  consideration, 
as  it  should  be  in  the  light  of  Section  3(a)(5)  which  shows 
that  Congress  did  not  intend  to  include  Foreign  invest¬ 
ments  or  income  derived  from  Foreign  sources  as  an 
element  to  deprive  a  holding  company  of  its  right  to  a 
Section  3(a)(3)  exemption. 

The  participants  opposing  Bond  and  Share’s  applica¬ 
tion  contend  that  Bond  and  Share  erroneously  interprets 

28  Section  2(a)(5)  of  the  Act  states:  “  ‘Public-utility  company'  means 
an  electric  utility  company  or  a  gas  utility  company.” 
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Sections  3(a)(3)  and  3(a)(5) ;  that  Bond  and  Sliare  is  not 
“only  incidentally  a  holding  company”;  that  from  its 
legislative  history,  context  and  consistent  administrative 
construction,  Section  3(a)  (5)  is  available  only  to  essentially 
foreign  holding  company  systems  where  all,  or  substan¬ 
tially  all  of  the  operating  properties  are  outside  the  United 
States;  that  the  Bond  and  Share  system  with  United  is 
not  essentially  foreign ;  that  it  is  improper  to  characterize 
United’s  principal  business  as  that  of  a  non-utility;  and 
that  Bond  and  Share  does  derive  a  material  part  of  its 
income  from  United. 

1.  In  urging  the  exemption  under  Section  3(a)(3), 
Bond  and  Share  compares  the  size  of  United’s  utility  oper¬ 
ations,  which  it  asserts  must  be  limited  solely  to  the  dis¬ 
tribution  of  gas  to  residential  and  commerical  consumers, 
with  the  size  of  all  United’s  other  operations,  which  it 
classifies  as  non-utility.  It  concludes  that,  since  the  latter 
are  vastly  greater,  United’s  principal  business  is  not  that 
of  a  public  utility  and  the  exemption  is  available.  We 
cannot  accept  this  view  because  it  gives  little  or  no  recog¬ 
nition  to  the  statutory  requirement  limiting  the  exemption 
to  a  company  that  is  “only  incidentally  a  holding  company, 
being  primarily  engaged  or  interested  in  one  or  more  busi¬ 
nesses  other  than  the  business  of  a  public-utility  com¬ 
pany.” 

Senator  Wheeler,  the  Chairman  of  the  Committee  on 
Interstate  and  Foreign  Commerce,  who  conducted  the 
debate  on  the  Act  for  the  Committee,  stated  with  respect 
to  Section  3(a)  (3) : 

“This  is  an  amendment  to  the  description  of  a  class 
of  holding  companies  which  are  qualified  for  exemp¬ 
tion  by  reason  of  the  fact  that  they  are  only  incident¬ 
ally  in  the  public-utility  field ,  being  essentially  indus¬ 
trial,  or  some  other  sort  of  enterprise.  The  amendment 
is  to  make  clear  the  intention  of  the  paragraph  that 
the  holding  company  is  only  incidentally  interested 
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in  the  public-utility  field  and  is  primarily  engaged  in 
a  business  or  businesses  outside  the  public-utility  field. 
It  is  designed  to  reach,  for  example,  a  manufacturing 
concern,  generating  power  for  its  own  use,  [which] 
has  a  little  surplus  power  and  sells  it  to  the  local 
community.  We  wanted  to  exempt  that  particular 
kind  of  manufacturing  concern  from  the  provisions 
affecting  holding  companies.  The  amendment  is 
designed  to  make  the  exemption  definite  and  certain 
in  that  respect — it  serves  merely  to  clarify  the  original 
language.”2®  (Emphasis  added.) 

In  Cities  Service  Co.,  8  S.  E.  C.  318,  328-329  (1940),  in 
examining  the  scope  and  application  of  Section  3(a)(3) 
we  stated: 

“  .  .  .  The  applicant  urges  that  the  phrase  ‘only 
incidentally  a  holding  company’  is  defined  and  re¬ 
stricted  by  the  words  following  and  therefore  that  any 
holding  company  which  is  ‘primarily  engaged  or 
interested  in  one  or  more  businesses  other  than  the 
business  of  a  public  utility  company’  must  necessarily 
be  ‘only  incidentally  a  holding  company.’  We  are 
asked,  in  effect,  to  ignore  the  phrase  ‘only  incidentally 
a  holding  company,’  to  read  this  section  as  though  the 
words  had  been  omitted,  and  thus  to  violate  the  car¬ 
dinal  rule  of  statutory  construction  that,  if  possible, 
significance  and  effect  must  be  given  to  every  word  in 
a  statute. 

“  ...  we  do  agree  .  .  .  that  the  words  ‘only  inci¬ 
dentally  a  holding  company  being  primarily  engaged 
or  interested  in  one  or  more  businesses  other  than  the 
business  of  a  public  utility  company’  must  be  read 
together  to  create  a  single  test  and  that  the  scope  of 

29  79  Cong.  Bee.,  p.  8843.  See  also  Hearings  before  tie  Committee  on 
Interstate  and  Foreign  Commerce,  House  of  Representatives,  74th  Cong.,  1st 
Sess.  on  H.  B.  5423,  at  p.  2226,  where  it  was  stated  that  the  case  of  an  indus¬ 
trial  establishment  which  has  some  power  plant  of  its  own  and  distributes  the 
power  as  a  by-product  is  the  type  of  case  that  should  be  exempt. 
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the  qualification  is  explained  by  the  latter  portion  of 
the  quoted  language.  But  it  is  equally  true  that  the 
meaning  of  the  entire  clause  must  he  construed  in  the 
light  of  the  ‘incidentally’  phrase.  Thus,  ...  we 
must  give  significance  and  effect  to  ‘only  incidentally’ 
as  well  as  to ‘primarily.’ 

“We  are  of  the  opinion,  therefore,  that  the  question 
whether  a  holding  company  satisfies  this  requirement 
of  Section  3(a)(3)  must  be  determined  in  each  case 
upon  consideration  of  a  variety  of  circumstances ;  such 
as  the  relationship  between  the  gas  and  electric  opera¬ 
tions  of  the  company’s  utility  subsidiaries  and  the 
other  business  or  businesses  in  which  it  is  engaged  or 
interested — i.e.y  whether  the  business  of  the  utility 
subsidiaries  is  incidental  or  accessory  to  the  nonutility 
business  or  is  wholly  unrelated  to  it — the  size  of  the 
company’s  utility  subsidiaries  and  the  scope  of  their 
operations,  and,  where  the  utility  business  is  small,  the 
company’s  stake  in  the  utility  business  as  compared 
with  its  interest  in  other  lines  of  business.”  (Citations 
omitted.)80 

We  have  in  the  past  granted  exemptions  under  Section 
3(a)(3)  where  the  holding  company  status  was  no  more 
than  an  incidental  derivation  of  the  company’s  principal 
activities,  as  where,  for  example,  a  company  owns  utility 
interests  required  to  assure  it  a  source  of  power  supply, 
or  an  oil  company  sells  gas  derived  from  its  oil  opera¬ 
tion.81  In  those  cases,  the  utility  operations  served  the 
operational  needs  of  or  constituted  a  by-product  of  the 
non-utility  business  so  that  the  utility  business  was  in  fact 
no  more  than  incidental  to  the  non-utility  operations. 

so  We  reiterated  these  views  in  Standard  Oil  Company,  10  S.  E.  C.  1122, 
1125  (1942). 

sx  The  17  exemptions  granted  under  Section  3  (a)  (3)  in  the  year  1936,  as 
reported  in  Volume  1  of  the  Commission’s  Decisions  and  Reports,  were  to 
companies  engaged  in  steel,  coal  mining,  leather,  paper,  railroad,  newspaper, 
oil  and  lumber  businesses. 
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Where,  however,  nonutility  operations  are  conducted  as  a 
means  of  making  the  utility  operations  possible,  the  utility 
operations  are  not  incidental. 

While  Bond  and  Share  states  that  United’s  retail  dis¬ 
tribution  activities  are  only  an  important  incident  of  the 
larger  transmission  operations  of  the  United  system,  it 
is  evident  that  the  size  and  nature  of  these  transmission 
operations  reflect  the  needs  of  its  retail  distribution  activ¬ 
ities.  The  retail  business  of  United  has  developed  and 
has  grown  steadily  not  because  the  system’s  production  and 
transmission  operations  required  such  expansion,  although 
they  did  make  it  possible,  but  independently  as  a  result  of 
increasing  consumer  demand  and  the  expanding  needs  of  its 
service  area.  At  least  in  significant  part,  the  production 
and  transmission  operations  have  been  shaped  to  meet  the 
needs  of  United’s  retail  distribution  functions  and  have 
been  conducted  as  a  means  of  serving  the  end  of  retail 
distribution.  United’s  very  large  retail  gas  business  is  an 
integral  part  of  the  larger  United  system,  the  component 
parts  of  which  are  interdependent  and  contribute  to  its 
ability  to  carry  on  that  business. 

In  addition,  the  magnitude  of  the  gas  utility  operations 
would  also  require  denial  of  the  exemption.  The  size  and 
scope  of  the  utility  operations  must  be  independently  con¬ 
sidered,  and  it  does  not  follow  that  merely  because  the 
non-utility  operations  exceed  the  utility  activities  the  hold¬ 
ing  company  meets  the  statutory  test  for  exemption.  In 
Standard  Oil  Company ,  10  S.  E.  C.  1122,  1128  (1942),  we 
denied  a  Section  3(a)(3)  exemption  to  an  applicant  some 
of  the  subsidiaries  of  which  were  engaged  in  the  extensive 
retail  distribution  of  natural  gas,  although  we  found  that 
it  “has  always  been,  and  is  now  primarily  engaged  or  inter¬ 
ested  in  a  business  other  than  the  business  of  a  public  utility 
company,  such  business  being  the  production,  transporta¬ 
tion,  refining  and  sale  of  petroleum  and  petroleum  prod¬ 
ucts.”  We  stated  (at  pp.  1128-1129) : 
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“The  fact  that  applicant’s  gas  utility  business  is 
small  in  relation  to  its  other  activities  is  irrelevant 
since,  as  we  pointed  out  in  the  Cities  Service  Company 
opinion,  supra,  that  factor  is  important  only  when  the 
gas  utility  business  is  small  in  an  absolute  as  well  as  a 
relative  sense.” 

In  other  words,  a  company  which  otherwise  is  subject  to 
the  Act  is  not  outside  its  scope  merely  because  it  also 
engages  in  extensive  non-utility  operations.  If  Bond  and 
Share’s  hypothesis  were  adopted,  any  public  utility  holding 
company  could  insulate  itself  from  the  Act  by  acquiring  and 
holding  the  stocks  of  companies  doing  some  business  other 
than  that  of  a  retail  utility  business. 

United’s  gas  utility  operations  are  very  substantial,  and 
account  for  a  large  and  significant  part  of  the  natural  gas 
distribution  business  in  the  United  States.  It  is  the  second 
largest  gas  distribution  business  in  the  three-state  area  in 
which  it  operates  and  one  of  the  large  natural  gas  retail 
distribution  systems  of  the  country.  At  March  31,  1951, 
United  had  gross  plant  per  books  of  approximately 
$59,073,000  with  a  retirement  reserve  of  $10,904,000  and 
plant  acquisition  adjustments  of  $84,000  so  that  net  plant 
amounted  to  approximately  $48,085,000.  At  March  31, 1951, 
aside  from  industrial  customers,  which  as  noted  Bond  and 
Share  contends  do  not  constitute  retail  consumers,  United 
served  357,339  residential  customers  and  48,247  commercial 
consumers  in  287  communities  in  Texas,  Louisiana  and 
Mississippi.  As  a  result  of  its  proposed  construction  pro¬ 
gram,  which  will  increase  its  plant  approximately  25%,  the 
residential  consumers  served  by  United  will  be  increased 
by  32,000,  mainly  from  the  addition  of  17  towns  not  pres¬ 
ently  served.  Of  United’s  corporate  gross  revenues  of 
$23,490,658  for  the  twelve  months  ended  March  31,  1951, 
$14,390,631  were  derived  from  sales  to  residential  customers 

and  $4,588,142  from  sales  to  commercial  customers.82 

4 '  ' r  - 

32  United ’s  industrial  sales  produced  gross  revenues  of  $3,682,493  during 
the  same  period. 
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The  following  table  demonstrates  the  importance  of 
United’s  gas  distribution  operations  in  the  three-state  area 
in  which  it  operates,  in  terms  of  the  number  of  residential 
and  commercial  customers  served,  admittedly  constituting 
retail  customers,  and  volume  of  sales  and  revenues  derived 
in  1950 : 


Customers 

Residential  . 

Commercial  .... 

Texas 

1,217,600 

136,000 

Louisiana 

363,500 

34,300 

Mississippi 

127,000 

16,700 

Total 

1,708,100 

187,000 

United 

351,374 

47,797 

Total  . 

1,353,600 

397,800 

143,700 

1,895,100 

399,171 

Sales  (Millions 
of  therms) 

Residential  . 

Commercial  .... 

823.6 

368.9 

230.5 

65.6 

101.5 

55.5 

1,155.6 

490.0 

195.9 

103.9 

Total  . 

1,192.5 

296.1 

157.0 

1,645.6 

299.8 

Revenues  ($) 

Residential  . 

Commercial  _ 

49,920,000 

14,431,000 

13,439,000 

2,740,000 

7,021,000 

2,294,000 

70,380,000 

19,465,000 

13,048,833 

4,225,953 

Total - 

64,351,000 

16,179,000 

9,315,000 

89,845,000 

17,274,786 

Note:  Data,  other  than  those  for  United,  were  taken  from  “Gas  Facts’  ’ 
(1950),  pages  91,  110,  132.  Figures  for  United  were  taken  from  the  prospectus 
(pp.  22-23)  filed  by  United  in  connection  with  its  financing  in  July  1951,  with 
data  for  sales  which,  were  stated  in  the  prospectus  in  terms  of  Mcf  sold,  con¬ 
verted  for  comparative  purposes  to  therms  (a  unit  representing  100,000  Btu.) 
on  the  basis  of  a  conservative  assumption  that  the  heating  content  of  gas  sold 
by  United  is  1000  Btu.  per  cubic  foot. 

As  indicated  by  the  foregoing  table,  in  1950  in  the  three- 
state  area  in  which  it  operates  United  served  approximately 
21.1%  of  all  residential  and  commercial  customers  with 
approximately  18.2%  of  all  the  residential  and  commercial 
gas  consumed  and  accounted  for  approximately  19.2%  of 
the  total  gross  residential  and  commercial  gas  revenues.  It 
further  shows  that  United’s  residential  and  commercial  gas 
distribution  operations  are  approximately  twice  as  large  as 
those  carried  on  in  the  entire  State  of  Mississippi,  are 
slightly  greater  than  those  in  the  State  of  Louisiana,  and  are 
about  25%  of  those  in  the  State  of  Texas.  With  one  excep¬ 
tion,  there  is  no  company  whose  residential  and  commercial 
gas  distribution  operations  in  the  three-state  area  are  as 
large  as  those  of  United. 
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Comparisons  on  a  national  basis  also  demonstrate  the 
size  and  importance  of  United’s  distribution  operations. 
Thus,  Washington  Gas  Light  Company,  serving  the  metro¬ 
politan  area  of  the  District  of  Columbia  had  operating 
revenues  for  1950  of  approximately  $23,345,926  and  served 
268,913  customers,  as  compared  with  $21,637,931  of  operat¬ 
ing  revenues  and  400,654  customers  served  by  United.  In 
the  same  year  Equitable  Gas  Company,  serving  the  Pitts¬ 
burgh  area,  had  operating  revenues  of  about  $25,859,610 
and  served  226,494  customers.33 

Inclusion  of  sales  to  industrial  consumers  as  retail  sales 
would  show  an  even  larger  public  utility  business,  but  the 
result  is  the  same  however  the  word  “retail”  may  be  inter¬ 
preted.  We  conclude  that,  in  view  of  the  extent  of  United’s 
residential  and  commercial  gas  sales,  United’s  retail  dis¬ 
tribution  activities  are  of  such  magnitude  that  Bond  and 
Share  cannot  qualify  for  an  exemption  under  Section 
3(a)(3).3* 

2.  As  has  been  stated,  Bond  and  Share  also  contends 
that  the  language  of  Section  3(a)(5)  requires  the  grant  of 
an  exemption  since  no  subsidiary  of  Bond  and  Share  is  a 
“company  the  principal  business  of  which  within  the  United 

33  Bond  and  Share  points  out  that  the  utility  revenues  in  both  Cities  Service 
Company  and  Standard  Oil  Company,  supra,  where  exemptions  under  Section 
3(a)(3)  were  denied,  were  far  larger  than  those  of  United.  While  this  may 
be  true,  we  neither  stated  nor  indicated  in  those  cases  that  utility  revenues  as 
large  as  those  presented  there  were  the  minimum  to  make  a  holding  company 
ineligible  for  the  Section  3(a)(3)  exemption.  Bond  and  Share  also  points 
out  that  we  have  granted  Section  3(a)(3)  exemptions  where  gross  utility  rev¬ 
enues  have  been  large.  However,  an  examination  of  the  cases  referred  to 
shows  no  instance  where  the  utility  revenues  approached  the  magnitude  of 
those  of  United.  Finally,  Bond  and  Share  points  out  that  in  Texas  Utilities 
Company,  Holding  Company  Act  Release  No.  9786  (April  5,  1950),  we  granted 
an  exemption  where  the  applicant  had  utility  assets  and  revenues  in  excess  of 
those  of  United.  There  the  application  was  granted  under  Section  3(a)(1) 
where  the  availability  of  the  exemption  depends  upon  whether  the  applicant  is 
a  predominantly  intrastate  holding  company  system,  and  the  applicant’s  busi¬ 
ness  is  exclusively  intrastate. 

34  Bond  and  Share  states  that  in  the  next  few  years  the  non-utility  opera¬ 
tions  of  United  will  increase  very  substantially  more  than  the  utility  operations. 
From  what  we  have  stated  it  is  evident  that  the  fact  that  the  utility  operations 
will  diminish  on  a  relative  basis  is  irrelevant  where  they  are  large  in  an  abso¬ 
lute  sense,  and  particularly,  where  as  here,  they  will  continue  to  grow. 
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States  is  that  of  a  public  utility  company.”  The  other 
participants  contend  that  the  section’s  legislative  history, 
context,  and  administrative  construction  make  the  exemp¬ 
tion  available  only  to  essentially  foreign  holding  company 
systems  where  all  or  substantially  all  of  the  operating 
utility  properties  are  outside  the  United  States,  and  that 
the  Bond  and  Share  system  with  United  is  not  essentially 
foreign. 

The  original  holding  company  bills  provided  for  an 
exemption  only  to  those  holding  companies  whose  business 
and  that  of  every  one  of  their  subsidiaries  was  “exclusively 
intrastate  in  character  and  confined  to  a  single  state  in 
which  such  holding  company  and  all  of  its  subsidiary  com¬ 
panies  are  organized.”35  Subsequently,  a  new  Section  3(a) 
containing  five  separate  subsections  was  added  to  the  bills 
and  the  revised  draft  was  introduced  in  the  Senate  as  S. 
2796.  Section  3  (a) (5)  of  these  bills  read  as  follows: 

“(5)  such  holding  company  is  not,  and  no  sub¬ 
sidiary  company  thereof  is,  a  public  utility  company 
operating  within  the  United  States.”  (Emphasis 
added.)36 


35  S.  1725,  Section  4(c)  and  H.  B.  5423,  Section  3(c). 

36  In  the  hearings  before  the  House  Committee  on  Interstate  and  Foreign 
Commerce,  the  following  colloquy  took  place: 

“Commissioner  Splawn:  I  think  insofar  as  foreign  companies  are 
concerned  it  is  not  necessary  for  you  to  go  into  that  in  this  bill;  I 
think  they  are  going  to  have  enough  trouble  in  the  countries  in  which 
they  operate. 

Mr.  Wadsworth:  But,  this  bill  does  include  them. 

Commissioner  Splawn:  I  think  you  should  take  it  out;  that  is  my 
suggestion,  that  you  put  in  an  amendment  confining  the  application  of 
this  bill  to  companies  within  the  United  States. 

Mr.  Wadsworth:  To  holding  companies T 

Commissioner  Splawn:  Those  in  the  United  States  and  doing  busi¬ 
ness  in  the  United  States. 

Mr.  Wadsworth:  That  is  all,  thank  you. 

Commissioner  Splawn:  And  companies  like  the  International  Paper 
Co.  that  has  some  electrical  company  in  Canada,  for  instance,  I  do  not 
think  you  would  want  to  put  in  this  bill;  the  American  and  foreign 
power,  and  others  that  you  can  readily  think  of.  I  think  that  you  |,»n 
put  in  the  phrase  such  as  Mr.  Harriman  suggested  the  other  day  limit- 
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The  report  of  the  Senate  Committee  on  S.  2796,  as  it 
then  stood,  stated  with  reference  to  Section  3(a)(5) : 

‘‘Sub-section  (a)  describes  five  classes  of  com¬ 
panies  which,  although  technically  holding  com¬ 
panies  under  the  definitions,  are  essentially  not  the 
kind  of  public  utility  holding  companies  at  which  the 
purposes  of  the  legislation  are  directed,  for  one  of 
the  following  reasons:  .  .  .  (5)  the  company  has  no 
subsidiary  utilities  in  the  United  States  and  is  not 
itself  a  domestic  utility.”  (Emphasis  added.)37 

Senator  Wheeler  stated  that  the  bill  as  it  then  stood  pro¬ 
vided  an  exemption  to  “any  holding  company  whose  sub¬ 
sidiary  companies  are  entirely  outside  the  United  States.  ’ ,38 
Mr.  Rayburn,  who  introduced  the  original. House  bill, 
made  the  following  comment  concerning  the  class  of  com¬ 
panies  which  was  intended  to  be  covered  by  Section  3  (a)(5) 
as  it  then  stood : 

“Fifth.  Systems  in  which  there  are  no  domestic 
utilities  but  rather  only  utilities  outside  the  United 
States.”39 

The  report  of  the  House  Committee  contained  the  same 
analysis  and  the  identical  language  of  the  report  of  the 
Senate  Committee.40 

ing  its  operations  to  the  United  States;  I  think  that  would  correct  it.” 

(74th  Cong.,  1st  Sess.,  Hearings  on  H.  E.  5423,  pp.  2224-5.) 

Henry  I.  Harriman,  then  president  of  the  United  States  Chamber  of  Commerce, 
in  his  testimony  before  the  House  Committee  proposed  "a  modification  of 
the  definition  of  a  holding  company  ...  to  provide  that  it  shall  mean  a  com¬ 
pany  which  directly  or  indirectly  controls  a  public-utility  company  carrying  on 
a  public-utility  business  in  the  United  States.  This  would  exclude  from  the 
definition,  utility  companies  owning  public  utilities  in  foreign  countries.” 
(74th  Cong.,  1st  Sess.,  Hearings  on  H.  K.  5423,  p.  1563.) 

37  8.  Eep.  621,  74th  Cong.,  1st  Sess.,  p.  24. 

38  79  Cong.  Kec.  p.  8388. 

8*  79  Cong.  Bee.  p.  10324. 

*0  H.  Eep.  No.  1318,  74th  Cong.,  1st  Sess.,  pp.  10-11. 
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On  Jnne  7, 1935,  Senator  Wheeler  introduced  an  amend¬ 
ment,  substantially  identical  with  Section  3(a)(5)  as  it  now 
stands,  and  in  connection  therewith  stated: 

“I  now  desire  to  offer  an  amendment  to  para¬ 
graph  5  of  subsection  (a)  of  section  3  by  .  .  .  sub¬ 
stituting  therefor  a  new  paragraph  as  follows : 

•  ••••• 

“(5)  Such  holding  company  is  not,  and  no  sub¬ 
sidiary  company  thereof  from  which  it  derives  any 
material  part  of  its  income,  is,  a  company  the  prin¬ 
cipal  business  of  which  within  the  United  States  is 
that  of  a  public-utility  company. 

“It  was  contended  before  the  committee  that 
there  might  be  companies,  for  instance,  which  were 
organized  in  the  United  States  but  which  held  oper¬ 
ating  companies  entirely  outside  the  United  States, 
and  consequently  that  the  United  States  would  not 
be  interested  in  such  companies  at  all  except  insofar 
as  it  was  desired  to  regulate  the  sale  of  their  securi¬ 
ties  in  the  United  States.  Then  one  of  the  Senators 
called  my  attention  to  the  fact  that  some  company  of 
that  lcind  might  possibly  hold  another  company,  just 
a  small  company,  in  the  United  States  and  that  it 
did  not  derive  any  material  part  of  its  income  from 
that  company.  So  this  amendment  is  proposed  as 
a  substitute  for  the  original  exemption  for  foreign 
systems,  and  it  enlarges  the  powers  of  the  Commis¬ 
sion  with  reference  to  such  companies  in  the  manner 
I  have  explained.’ ’  (Emphasis  added)41 

<1  79  Cong.  Rcc.  pp.  8842-8843. 

Bond  and  Share  contends  that  Senator  Wheeler’s  statement,  quoted 
above,  deals  only  with  the  question  of  “materiality  of  income”  derived 
from  a  subsidiary  principally  engaged  in  the  utility  business.  In  our 
view  Senator  Wheeler  was  not  speaking  of  materiality  of  income  alone. 
He  set  up  two  conditions  joined  by  the  conjunctive  “and,”  namely 
that  the  domestic  operations  are  small  and  that  the  income  derived 
therefrom  by  the  holding  company  is  not  material,  and  each  condition 
must  be  met  or  the  domestic  utility  operations  will  bar  a  Section  3(a)  (5) 
exemption. 
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Senator  Wheeler’s  amendment  was  accepted  by  the 
Senate,  and  the  Senate  bill  containing  Section  3(a)(5)  in 
this  form  was  sent  to  the  Honse.  Section  3(a)  (5)  of  the  bill 
as  it  was  subsequently  passed  by  the  House  varied  slightly 
from  the  Senate  bill  and  contained  the  language  which  is 
now  in  the  Act. 

The  report  of  the  Conference  Committee  states  that 
Section  3  allows  “  exceptions  ...  in  the  case  of  a  holding 
company  whose  interests  are  essentially  foreign.’ 142 

From  the  foregoing  legislative  history  it  would  appear 
indisputable  that  Section  3(a)(5)  was  intended  to  exempt 
only  foreign  holding  company  systems.  As  we  stated  in 
Cities  Service  Company,  8  S.  E.  C.  318,  334  (1940),  after 
reviewing  the  legislative  history  of  Section  3(a)(5): 

“It  is  clear  that  the  House  amendment  to  Section 
3(a)(5),  which  contains  only  minor  variations  from  the 
Senate  amendment,  was  designed  to  achieve  the  same 
purpose  as  that  stated  by  Senator  Wheeler.  In  both 
amendments  the  substance  of  the  original  provision  is 
retained,  while  the  language  is  broadened  in  order  to 
enable  essentially  foreign  holding  company  systems 
which  include  minor  American  utilities  to  qualify  for 
an  exemption ;  under  the  original  provisions  of  Section 
3(a)(5)  a  single  American  utility  subsidiary,  no  matter 
how  small,  would  have  disqualified  such  a  foreign 
system  from  this  exemption.” 

Bond  and  Share,  however,  urges  that  Section  3(a)(5) 
must  be  read  literally  and  that  such  an  approach  requires 
the  exemption  here  because  Bond  and  Share  has  no  sub¬ 
sidiaries  “the  principal  business  of  which  within  the  United 
States  is  that  of  a  public  utility  company.”  In  this  connec¬ 
tion,  it  has  introduced  testimony  and  exhibits  comparing  the 
retail  gas  distribution  assets  and  revenues  of  United  to  the 
total  plant  and  revenues  of  the  United  system,  in  an  effort 


*2  H.  Eep.  No.  1903.  74th  Cong.,  1st  Seas.,  p.  70. 
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to  show  that  the  principal  business  of  United  is  not  that  of 
a  public  utility  company. 

We  cannot  agree  with  Bond  and  Share’s  position.  In 
our  opinion  Section  3(a)(5)  cannot  be  construed  as  Bond 
and  Share  contends.  In  any  literal  reading  of  that  section, 
which  unquestionably  deals  with  the  foreign  system  exemp¬ 
tion,  the  limiting  words  “within  the  United  States,”  words 
not  present  in  the  “principal  business”  phrase  contained 
in  Section  3(a)(3)  must  be  given  appropriate  recognition. 
Those  words  have  significance  and  give  expression  to  the 
legislative  intent  only  in  the  context  of  companies  conduct¬ 
ing  operations  outside  the  United  States.  Their  use  would 
indicate  that  Section  3(a)(5)  comes  into  play  only  where 
the  operations  of  each  of  the  companies  involved  are  either 
exclusively  foreign  in  character  or  a  combination  of  foreign 
and  domestic,  which  is  not  the  case  here.  This  construction 
of  the  statute  would  give  recognition  to  the  legislative 
purpose,  and  would  be  acceptable  but  for  the  legislative 
history  which,  as  noted  above,  shows  that  Congress  also 
intended  that  a  holding  company  system  whose  operations 
were  essentially  foreign  in  nature  should  not  be  barred 
from  exemption  because  of  minor  domestic  utility  opera¬ 
tions.  On  the  other  hand,  the  literal  construction  proposed 
by  Bond  and  Share  entirely  ignores  the  legislative  purpose 
and  would  provide  for  the  exemption  of  companies  con¬ 
trolling  subsidiaries  such  as  United,  with  large  utility 
operations  within  the  United  States,  which  as  has  been 
shown  were  clearly  intended  to  be  encompassed  by  the 
statute. 

Under  Bond  and  Share’s  construction  a  Section  3(a)  (5) 
exemption  would  not  be  contingent  on  the  existence  in  the 
system  of  foreign  operations  and  an  exemption  would  be 
afforded  even  where  the  holding  company  system  has  no 
foreign  interest,  a  result  obviously  not  intended  by  Con¬ 
gress.  Bond  and  Share  thus  urges  the  same  basis  for 
exemption  under  both  Section  3(a)  (3)  and  Section  3(a)  (5), 


93 


Findings  and  Opinion  of  Commission. 

namely,  the  asserted  non-ntility  character  of  United,  despite 
the  clear  evidence  that  foreign  operations  were  the  object 
of  the  latter  section  and  in  effect  asserts  that  that  section 
imposes  a  less  stringent  requirement  as  to  the  non-utility 
character  of  the  business  needed  for  exemption  than  that 
imposed  by  Section  3(a)(3)  as  we  have  construed  it. 

However,  it  is  clear  that  the  standards  of  exemption  on 
the  basis  of  the  non-utility  character  of  subsidiaries 7  opera¬ 
tions  are  prescribed  by  Section  3(a)(3)  and  not  Section 
3(a)  (5),  which  was  surely  not  intended  to  provide  a  differ¬ 
ent  standard  and  qualify  for  an  exemption  a  company  with 
non-utility  operations  whose  utility  functions  are  such  that 
it  is  disqualified  for  an  exemption  under  Section  3(a)  (3). 
In  Cities  Service  Company,  supra,  in  considering  the  rela¬ 
tionship  and  application  of  Section  3(a)(3)  and  (5)  we 
stated  (at  p.  332) : 

“Section  3(a)  contains  five  subsections,  each  of 
which  is  intended  to  define  the  requirements  under 
which  a  distinct  class  of  holding  companies  may  be 
exempted  from  the  provisions  of  the  Act.  A  statute 
must  be  so  construed  as  to  avoid  implying  tautology  to 
the  Congress,  and,  where  the  phraseology  permits, 
successive  clauses  in  the  same  statute  must  be  con¬ 
strued  to  be  designed  for  different  purposes.  We  are 
presently  concerned  only  with  Sections  3(a)(3)  and 
3(a)(5).  Speaking  generally,  Section  3(a)(3)  affords 
an  exemption  to  a  company  which,  although  technically 
a  holding  company  within  the  language  of  Section. 
2(a)(8),  is  substantially  and  essentially  an  industrial 
or  other  kind  of  company  whose  public  utility  subsid¬ 
iaries  constitute  merely  an  incidental  or  insignificant 
element  of  its  total  business.  On  the  other  hand,  the 
legislative  history  of  Section  3(a)  makes  it  abundantly 
clear  that  Section  3(a)(5)  was  intended  to  apply  to 
holding  companies  which,  although  organized  in  the 
United  States  and  essentially  interested  or  engaged  in 
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the  public  utility  business,  hold  all  or  substantially  all 
of  their  operating  companies  outside  the  United 
States (Emphasis  added)  (Citations  omitted). 

The  construction  of  Section  3(a)(5)  advocated  by  Bond 
and  Share  gives  no  recognition  to  the  scope  of  the  statute 
and  the  area  which  Congress  sought  to  regulate.  The 
plain  policy  of  the  statute  is  one  of  regulating  holding  com¬ 
panies  and  their  subsidiaries  to  achieve  the  statutory  pur¬ 
pose  of  protecting  investors  and  consumers  through  the 
elimination  or  prevention  of  the  recurrence  of  those  prac¬ 
tices  which  brought  about  the  passage  of  the  Act.  Sub¬ 
sidiaries  engaged  in  any  domestic  gas  utility  operations, 
unless  exempted  under  Section  2(a)(4)  of  the  Act,43  render 
their  parents  holding  companies  subject  to  the  Act.  United 
has  never  sought  an  order  pursuant  to  Section  2(a)(4) 
declaring  it  not  to  be  a  utility  company,  and  it  is  evident 
that  by  reason  of  its  size  United  is  not  eligible  for  such 
exemption.  It  is  clear  that  a  holding  company  over  a 
subsidiary  conducting  extensive  utility  operations  like 
those  of  United  presents  a  situation  falling  squarely  within 
that  area  over  which  Congress  was  concerned  and  as  to 
which  it  prescribed  regulation.  Bond  and  Share,  however, 
seeks  to  distinguish  itself  and  avoid  such  regulation,  merely 
because  the  extensive  utility  operations  of  United  are  tied 
together  with  non-utility  activities.  Section  3  ( a )  ( 5 ) ,  as  has 
already  been  pointed  out,  was  adopted  because,  as  Senator 
Wheeler  stated,  this  country  would  not  be  interested  in 
regulating  companies  “which  were  organized  in  the  United 
States  but  held  operating  companies  outside  the  United 
States.”  The  exemption  was  extended  so  as  not  to  deny 

<3  Section  2()a(4)  provides  an  exemption  for  a  gas  utility  company  if  **  (A) 
such  company  is  primarily  engaged  in  one  or  more  businesses  other  than  the 
business  of  a  gas  utility  company,  and  (B)  by  reason  of  the  small  amount  of 
natural  or  manufactured  gas  distributed  at  retail  by  such  company  it  is  not 
necessary  in  the  public  interest  or  for  the  protection  of  investors  or  consumers 
that  such  company  be  considered  a  gas  utility  company  for  the  purposes  of 
this  title.” 
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its  availability  where,  with  the  foreign  operations,  there 
are  also  domestic  utility  operations  which  are  small  in  size 
and  account  for  no  material  part  of  the  holding  company’s 
income.  In  allowing  this  extension  of  the  original  exemp¬ 
tion  and  adopting  the  “principal  business’  *  language 
introduced  by  Senator  Wheeler  and  on  which  Bond  and 
Shire  rests  its  case,  there  is  nothing  to  indicate,  but  all 
evidence  is  to  the  contrary,  that  Congress  intended  a  depar¬ 
ture  from  its  basic  policy  and  provided  that  a  holding 
company  with  a  subsidiary  engaged  in  large  domestic  utility 
operations,  in  which  investors  and  consumers  of  the  United 
States  are  definitely  interested,  should  not  be  subject  to  the 
Act  because  fortuitously  or  by  design,  the  holding  company 
also  has  foreign  operations  or  the  utility  subsidiary  is  also 
engaged  in  non-utility  activities.44 

We  are  therefore  of  the  opinion  that  Section  3(a)(5) 
cannot  be  invoked  as  a  basis  for  an  exemption  on  the  ground 
that  the  domestic  business  of  the  holding  company  is  in 
essence  other  than  utility  in  nature.  As  has  been  stated, 
Section  3(a)(5)  is  applicable  only  where  the  utility  opera¬ 
tions  conducted  by  a  holding  company  are  such  that  the 
holding  company  interests  “are  essentially  foreign,”  and 
include  at  most  only  a  small  or  minor  domestic  utility.  In 
every  case  in  which  we  have  granted  an  application  for 
exemption  under  Section  3(a)(5),  except  one  where  a 
temporary  holding  of  a  small  domestic  interest  was 
involved,  the  applicant  has  been  a  holding  company  for 
a  wholly  foreign  system.  From  what  we  have  said  about 
the  size  of  United’s  operations  which  are  conceded  to  con¬ 
stitute  retail  distribution,  it  is  clear  that  Bond  and  Share’s 
utility  interests  cannot  be  considered  essentially  foreign. 
Under  such  circumstances  the  Section  3(a)(5)  exemption 
is  not  available,  and  does  not  become  available  merely 
because  the  domestic  utility  operations  are  conducted 

**  As  we  pointed  out  in  Standard  Oil  Company,  10  S.  E.  C.  1122,  1129: 

“.  .  .  Certainly,  the  intention  of  Congress  was  not  to  exempt  from  the 
operations  of  the  Act  a  company  which  would  otherwise  be  subject 
thereto,  solely  by  reason  of  its  hybrid  character.* * 
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together  with  extensive  and  larger  domestic  non-ntility 
business.45 

In  view  of  our  conclusions  as  to  the  meaning  of  the 
statutory  exemption  provisions,  we  do  not  consider  it  neces¬ 
sary  to  pass  on  the  evidence  introduced  in  support  of  Bond 
and  Share ’s  argument  that  the  principal  business  of  United 
is  not  that  of  a  public  utility  company,  or  of  Bond  and 
Share’s  contention  that  it  does  not  derive  a  material  part 
of  its  income  from  United’s  utility  operations.46 

3.  Even  if  contrary  to  our  conclusions,  Bond  and  Share 
were  found  to  be  only  incidentally  a  holding  company  or 
a  company  with  essentially  foreign  interests  such  findings 
would  not  be  sufficient  in  themselves  to  entitle  it  to  an 
exemption  from  the  Act.  Section  3(a)  provides  for  exemp¬ 
tions  “unless  and  except  insofar  as  [this  Commission] 
finds  the  exemption  detrimental  to  the  public  interest  or 
the  interest  of  investors  or  consumers.”  This  “unless  and 
except”  clause  “was  designed  to  prevent  the  exemption  of 
any  holding  company  which,  although  it  might  meet  the 
formal  conditions  for  an  exemption  under  Section  3(a), 
is  essentially  the  type  of  the  company  ‘at  which  the  pur- 

45  As  Bond  and  Share  construes  Section  3(a)(5),  a  company  with  a  large 
utility  business  whose  total  business  is  51%  non-utility  in  character  would  be 
eligible  for  exemption,  while  another  company  with  a  smaller  utility  business 
would  not  be  eligible  if  its  non-utility  business  constitutes  less  than  51%  of  its 
total  business.  This  leads  to  the  result,  clearly  not  intended  by  Congress  and 
patently  inconsistent  with  the  statutory  purpose,  of  making  the  size  of  a  com¬ 
pany’s  utility  business  in  relation  to  its  non -utility  business  the  test  of  Section 
3(a)(5)  regardless  of  the  absolute  size  and  importance  to  the  country  of  the 
utility  operations. 

4«  In  comparing  the  retail  gas  assets  and  revenues  of  United  and  the  total 
plant  and  revenues  of  the  United  system,  Band  and  Share  points  out  that  as 
of  June  30,  1949,  86%  of  the  consolidated  plant  of  the  United  system  was 
devoted  to,  and  about  89%  of  sales  and  79%  of  revenues  were  derived  from, 
operations  other  than  those  of  United  itself  and  if  United’s  industrial  sales 
are  excluded  and  only  its  residential  and  commercial  sales  are  included  such 
revenues  are  about  17%  of  total  system  revenues. 

It  may  be  noted  that  if  United  is  considered  as  a  system  with  Pipe  Line 
and  Union,  which  are  wholly  owned  by  United,  as  constituting  departments  of 
United,  all  of  the  system’s  facilities  are  gas  utility  assets  as  that  term  is 
defined  in  Section  2  (a)  (18)  of  the  Act.  That  section  provides  that  utility 
assets  mean  facilities  of  any  gas  utility  company,  and  United  is  a  gas  utility 
company,  for  the  production,  transmission  or  distribution  of  natural  gas.  See 
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poses  of  the  legislation  are  directed.’ 5,47  In  other  words, 
an  exemption  mnst  be  denied  or  qualified  insofar  as  it 
would  permit  circumvention  or  defeat  of  the  policy  of 
the  Act  declared  in  Section  1(c)  to  be  the  elimination  of 
holding  company  abuses.48  For  effectuating  this  policy 
the  Act  sets  as  its  purpose  in  Section  1(c)  “  .  .  .  to  com¬ 
pel  the  simplification  of  public-utility  holding-company 
systems  .  .  .  and  to  provide  as  soon  as  practicable  for  the 
elimination  of  public-utility  holding  companies  except  as 
otherwise  expressly  provided  .  .  This  statement  of 
purpose  provides  the  content  for  the  “ public  interest” 
standard  in  Section  3(a).  Determination  of  what  is  detri¬ 
mental  to  that  interest,  therefore,  requires  consideration 
of  Section  11(b),  the  remedial  provision  for  effecting  the 
statute’s  stated  aim,  and  also  Section  10,  a  preventative 
measure  directed  to  the  same  end.49 

We  have  already  shown  in  detail  that  Bond  and  Share’s 
holdings  of  United  would  contravene  the  standards  of  both 
Sections  11(b)(1)  and  11(b)(2).  This  in  itself  requires 
denial  of  the  exemption  here  sought.  A  contrary  result 
would  make  Section  3(a)  a  means  for  circumventing  or 
defeating  the  basic  objective  of  the  Act  to  simplify  holding 
company  systems ;  it  would  liberate  a  non-complying  hold¬ 
ing  company  by  ignoring  what  the  Congress  found  to  be 

The  Montana  Power  Co.,  Holding  Company  Act  Release  No.  5463  (November 
30,  1944)  ;  Niagara  Hudson  Power  Company,  Holding  Company  Act  Release 
No.  5596  (February  7,  1945)  where  we  held  that  properties  which  were  non¬ 
utility  properties  when  held  by  a  non-utility  company  became  gas  utility  assets 
when  acquired  by  a  gas  utility  company. 


*7  Cities  Service  Company,  supra,  at  pp.  335-6,  citing  Sen.  Rep.  621,  74th 
Cong.,  1st  Se8s.,  p.  24. 

48  We  have  consistently  approached  the  consideration  of  Section  3(a) 
exemptions  on  this  basis.  See  Long  Island  Lighting  Company,  18  S.  E.  C.  717 
(1945) ;  The  North  American  Company  v.  S.  E.  C.,  327  U.  S.  686,  699  (1946). 

<0  Even  where  we  have  granted  exemptions  under  Section  3(a)  they  have 
not  included  Sections  9  and  10  as  they  affect  acquisitions  of  domestic  utility 
interests.  It  should  also  be  noted  that  Rule  U-5,  which  exempts  from  all  pro¬ 
visions  of  the  Act  any  holding  company  not  organized  in  the  United  States 
and  not  owning  assets  therein,  excludes  from  its  operations  any  acquisition  of 
domestic  utility  securities  which  will  render  the  company  an  affiliate  of  the 
issuer. 
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* 1  detrimental  to  the  public  interest  or  interest  of  investors 
or  consumers.50 

As  evidencing  the  need  for  the  continuing  and  per¬ 
vasive  surveillance  of  Bond  and  Share  which  the  Act 
provides,  the  participants  opposing  Bond  and  Share’s 
application  have  pointed  to  the  history  of  improprieties 
practiced  by  Bond  and  Share  on  its  subsidiaries,  including 
United,  and  to  conflicts  of  interest  which  might  arise  if 
Bond  and  Share  were  to  hold  United.  For  example,  it  is 
pointed  out  in  the  latter  connection  that  there  is  the  danger 
that  Bond  and  Share,  whose  program  provides  for  sub¬ 
stantial  investments  in  venture  enterprises  and  may  involve 
special  financial  needs  to  maintain  its  stability,  may  sub¬ 
ject  United  to  dividend  demands  in  excess  of  those  which 
would  be  dictated  by  an  independently  conceived  financial 
policy.  The  possibility  is  also  pointed  to  that  an  otherwise 
sound  financing  program  involving  the  sale  of  common 
stock  to  United’s  stockholders  may  be  avoided  because  of 
Bond  and  Share’s  financial  inability  at  any  particular  time 
to  take  up  its  pro-rata  share. 

These  potentialities  of  conflict  and  abuse  of  the  power 
to  control  which  accompanies  a  holding  of  voting  securities 
as  large  as  that  of  Bond  and  Share  make  it  necessary  in 
the  public  interest  and  the  interest  of  investors  that  the 
desired  exemption  be  denied.51 

so  One  of  the  purposes  of  Section  11  is  that  a  retainable  utility  system 
should  not  be  ”.  .  .  mixed  up  with  any  extraneous  businesses  such  as  .  .  . 
operations  in  foreign  countries  ...”  S.  Rep.  No.  621,  74th  Cong.,  1st  Sess., 

p.  11. 

51  In  Standard  Oil  Company,  supra,  at  pp.  1129-1130  we  stated: 

”...  in  determining  whether  the  public  interest  and  the  interest 
of  investors  and  consumers  require  the  denial  of  the  exemption,  it  is 
necessary  to  consider  not  only  such  abuses  as  have  actually  occurred  but 
also  those  potentially  present  by  reason  of  the  circumstances.  The  pur¬ 
poses  of  the  Act  are  preventive  as  well  as  curative  and  it  may  be  neces¬ 
sary  or  appropriate  to  retain  jurisdiction  in  order  to  achieve  the  former 
as  well  as  the  latter. 

”...  it  is  necessary  and  appropriate  for  us  to  retain  jurisdiction 
over  applicant  and  its  subsidiaries  in  order  to  scrutinize  such  [inter¬ 
company]  transactions  and  prevent  the  possibility  of  abuses  contrary  to 
the  public  interest.” 

Bond  and  Share  states  that  it  does  not  have  any  objection  to  our  retention 
of  jurisdiction  with  respect  to  regulatory  provisions  of  the  Act  relating  to 
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Bond  and  Share  contends  that  its  proposed  program 
of  operation,  including  the  holding  of  the  United  stock,  will 
not  only  not  be  detrimental  to  but  will  promote  the  public 
interest  and  the  interest  of  investors.  It  states  that  with 
Ebasco  it  will  have  a  combination  of  capital  and  technical 
experience  which  can  be  profitably  made  available  for 
United  in  situations  where  capital  is  needed  and  not  very 
readily  obtainable  through  established  investment  chan¬ 
nels  ;  that  the  retention  of  Foreign  Power  is  also  desirable 
because  of  that  company’s  unusual  growth  characteristics 
and  prospects;  and  that  the  United  stock  will  provide  a 
desired  source  of  income  and  will  have  the  tax  benefits  to 
Bond  and  Share’s  stockholders  which  we  have  discussed 
above. 

We  are  not  persuaded  by  these  contentions.  We  cannot 
find  that  the  alleged  benefits  are  sufficient  to  warrant  a 
finding  that  the  public  interest  or  interest  of  investors  or 
consumers  with  which  the  Act  is  concerned  is  not  adversely 
affected  by  Bond  and  Share’s  program  which,  as  has  been 
stated,  defeats  the  basic  policy  of  the  Act.  That  the  pro¬ 
gram  will  facilitate  an  investment  project  to  the  gain  of 
Bond  and  Share  and  its  stockholders  does  not  satisfy  the 
test  expressed  in  the  Act  that  holding  companies  can 
continue  only  if  their  operation  is  restricted  within  a  des¬ 
ignated  ambit  and  conducted  under  prescribed  conditions. 
This  test,  adopted  as  the  principal  measure  to  safeguard 
the  public  investors,  and  consumers,  would  not  be  met  under 
Bond  and  Share  proposals. 

intercompany  transactions  involving  Bond  and  Share,  Ebasco,  Foreign  Power, 
and  United  “which  would  not  prevent  or  unduly  restrict  the  consummation  of 
the  Bond  and  Share  program.”  Assuming  that  Bond  and  Share  is  willing  to 
have  the  requested  exemption  conditioned  on  all  intercompany  transactions 
being  subject  to  the  Act,  although  the  quoted  language  casts  some  doubt  on 
this,  it  8 till  in  effect  seeks  an  exemption  from  the  operation  of  Section  11  as 
it  affects  its  holding  of  United.  As  we  have  already  stated,  the  violation  of 
Section  11(b)  in  and  of  itself  demands  denial  of  such  exemption.  The  statute 
docs  not  contemplate  the  continuation  and  regulation  of  needless  holding  com¬ 
panies  but  requires  their  elimination. 
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On  the  basis  of  the  foregoing,  we  conclude  that  there 
is  no  basis  for  relieving  Bond  and  Share  from  its  com¬ 
mitment  to  dispose  of  its  United  stock.  We  find  that  Bond 
and  Share  may  not  acquire  or  retain  such  holdings  and  that 
its  application  for  an  exemption  should  be  denied.  Accord¬ 
ingly,  Bond  and  Share  must  proceed  to  take  appropriate 
steps  for  the  disposition  of  its  holdings  of  United  stock. 
However,  nothing  in  this  Opinion  should  be  construed  as 
approving  or  disapproving  Bond  and  Share’s  program  to 
become  an  investment  company  or  as  precluding  the  adop¬ 
tion,  in  connection  with  such  program  if  approved,  of  an 
appropriate  method  of  expeditiously  disposing  of  the 
United  securities  consistent  with  such  investment  company 
program  and  as  and  to  the  extent  required  under  the  stand¬ 
ards  of  the  Act. 

To  whatever  extent  proposed  findings  and  exceptions 
that  have  been  filed  involve  issues  which  are  relevant  and 
material  to  the  decision  in  this  case,  we  have  by  our  detailed 
Findings  and  Opinion  herein  already  fully  ruled  upon 
them.  We  hereby  expressly  approve  those  requested 
Findings  and  sustain  those  exceptions  to  the  extent  that 
they  are  in  accord  with  the  views  set  forth  herein,  and  we 
expressly  overrule  those  exceptions  and  disapprove  those 
proposed  Findings  to  the  extent  that  they  are  inconsistent 
with  such  views. 

An  appropriate  order  will  issue. 

By  the  Commission  (Chairman  McDonald  and  Comis- 
sioners  McEntire  and  Rowen),  Vice  Chairman  Cook  and 
Commissioner  Millonzi  not  participating. 

Obval  L.  Dubois, 
Secretary. 


101 


Supplemental  Memorandum  Opinion  of  Commission. 

[Dated  June  18,  1952] 

SECURITIES  AND  EXCHANGE  COMMISSION 

Washington,  D.  C. 

June  18,  1952 


In  the  Matteb 

of 

Electric  Bond  and  Share  Company 

File  Nos.  54-127 
59-12,  59-3,  70-1806 

(Public  Utility  Holding  Company 
Act  of  1935) 


Memorandum  Opinion. 


In  July  1949,  in  connection  with  the  reorganization  of 
a  former  subsidiary,  Electric  Power  &  Light  Corporation, 
Electric  Bond  and  Share  Company  (“Bond  and  Share ”) 
acquired  2,807,653  shares  of  the  common  stock  of  United 
Gas  Corporation  (“United”).  In  permitting  the  acquisi¬ 
tion,  we  stated  that  on  the  basis  of  the  record  before  us  the 
acquisition  could  not  be  approved  under  Sections  9  and  10 
of  the  Public  Utility  Holding  Company  Act  of  1935  (“the 
Act”),  but  we  made  no  adverse  findings  because  Bond  and 
Share  committed  itself  to  dispose  of  the  United  stock  within 
one  year,  although  reserving  the  right  to  seek  relief  from 
the  commitment.1  In  1951,  pursuant  to  a  rights  offering 
made  by  United,  Bond  and  Share  acquired,  subject  to  the 

i  Electric  Tower  ^  Light  Corporation,  Holding  Company  Act  Releases  Nos. 
8889  (March  1,  1949)  and  8906  (March  7,  1949),  enforced,  S.  D.  N.  Y.,  Civil 
Action  No.  49-547  (April  22,  1949),  aff’d  176  F.  2d  687  (C.  A.  2,  1949),  stay 
denied  337  U.  S.  903. 
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foregoing  commitment,  additional  United  stock  so  that  it 
now  holds  3,165,871  shares  or  27.01%  of  those  outstanding. 

Meanwhile,  on  September  6, 1949,  Bond  and  Share  filed 
a  Section  11(e)  plan  which  sought  relief  from  the  commit¬ 
ment  and  requested  an  exemption  under  Sections  3(a)(3) 
and  (5)  of  the  Act.  The  plan  provided  for  Bond  and  Share’s 
continuance  as  an  exempt  holding  company,  holding  its 
interests  in  United,  American  &  Foreign  Power  Company, 
Inc.  (“Foreign  Power”)  and  Ebasco  Services,  Incorpo¬ 
rated,  engaged  in  an  investment  business.2  On  February 
6,  1952,  in  a  Findings  and  Opinion  which  dealt  only  with 
the  question  of  Bond  and  Share’s  holding  United  stock,  the 
Commission  found:3 

“On  the  basis  of  the  foregoing,  we  conclude  that 
there  is  no  basis  for  relieving  Bond  and  Share  from 
its  commitment  to  dispose  of  its  United  stock.  We  find 
that  Bond  and  Share  may  not  acquire  or  retain  such 
such  holdings  and  that  its  application  for  an  exemption 
should  be  denied.  Accordingly,  Bond  and  Share  must 
proceed  to  take  appropriate  steps  for  the  disposition 
of  its  holdings  of  United  stock.  However,  nothing  in 
this  Opinion  should  be  construed  as  approving  or  dis¬ 
approving  Bond  and  Share’s  program  to  become  an 
investment  company  or  as  precluding  the  adoption,  in 
connection  with  such  program  if  approved,  of  an 
appropriate  method  of  expeditiously  disposing  of  the 
United  securities  consistent  with  such  investment  com¬ 
pany  program  and  as  and  to  the  extent  required  under 
the  standards  of  the  Act.” 

The  accompanying  Order,  after  referring  to  the  shares 
of  United  stock  theretofore  acquired  by  Bond  and  Share, 
its  commitment  with  respect  thereto,  and  its  application 
for  relief  from  such  commitment,  concluded : 

2  Bond  and  Share  holds  all  of  the  common  stock  of  Ebasco  Services,  Incor¬ 
porated  and  approximately  54%  of  the  common  stock  of  Foreign  Power. 

3  Holding  Company  Act  Belease  No.  11004,  pp.  44-45. 
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“It  is  ordered  that  Bond  and  Share’s  aforesaid 
request  for  relief  from  its  commitment  to  dispose  of 
its  holdings  of  United  common  stock  and  the  aforesaid 
request  for  an  exemption  under  Sections  3(a)(3)  and 
3(a)(5)  of  the  Act  be  and  they  hereby  are  denied,  and 
that  Bond  and  Share  be  and  it  hereby  is  directed  to  pro¬ 
ceed  to  take  appropriate  steps  for  the  expeditious  dis¬ 
position  of  its  aforesaid  holdings  of  the  common  stock 
of  United.” 

On  April  4,  1952,  Bond  and  Share  filed  a  petition  for 
review  in  the  Court  of  Appeals  for  the  District  of  Columbia. 
On  April  28, 1952,  it  filed  with  us  a  Section  11(e)  plan  which 
proposed,  inter  alia,  divestment  of  approximately  two- 
thirds  of  Bond  and  Share’s  holdings  by  a  series  of  rights, 
offerings  and  dividends  over  the  years  1952  to  1955,  and 
proposed  that  we  approve  the  retention  of  approximately 
9.98%  of  the  United  common  stock. 

On  May  2,  1952,  we  issued  a  notice  of  oral  argument 
stating  that  a  preliminary  analysis  of  the  plan  indicated 
that  its  approval  would  require  a  modification  of  the  Order 
of  February  6,  1952,  and  that  inasmuch  as  the  Order  was 
the  subject  of  court  review  a  further  question  was  presented 
as  to  what  procedure  with  respect  to  the  plan  might  be 
appropriate  and  consistent  with  the  review  jurisdiction  of 
that  Court. 

This  argument,  twice  postponed  at  the  request  of  Bond 
and  Share,  was  held  on  June  9,  1952.  Prior  to  the  argu¬ 
ment  Bond  and  Share  filed  a  written  statement  of  position 
setting  forth,  among  other  things,  its  intention  to  amend 
the  plan,  which  it  has  since  done,  to  provide  that  in  addi¬ 
tion  to  the  steps  previously  proposed,  it  would  make  an 
immediate  capital  distribution  of  approximately  5%  of 
the  total  outstanding  United  common  stock  so  that  upon 
completion  of  the  plan  its  holdings  would  be  reduced  to 
less  than  5%  thereof.  At  the  same  oral  argument  we  heard 
various  motions  of  Samuel  Okin,  a  stockholder  of  Bond 


Supplemental  Memorandum  Opinion  of  Commission. 

and  Share,  including  a  motion  to  dismiss  summarily  Bond 
and  Share’s  plan,  and  a  motion  to  strike  from  our  Findings 
and  Opinion,  dated  February  6,  1952,  a  sentence  which  had 
been  relied  upon  by  Bond  and  Share  as  a  basis  for  its  plan 
and  which  is  discussed  below.  A  common  stockholders 
committee,  which  had  participated  in  the  proceedings  relat¬ 
ing  to  the  February  6,  1952  Order,  also  appeared  and 
presented  its  views  in  opposition  to  our  holding  hearings 
on  Bond  and  Share’s  plan  during  the  pendency  of  the 
proceedings  on  review. 

Both  the  Committee  and  Okin  raised  a  number  of  objec¬ 
tions  to  Bond  and  Share ’s  plan  which  we  do  not  now  under¬ 
take  to  deal  with,  since  we  believe  they  can  best  be  resolved 
after  consideration  of  such  evidence  as  may  be  tendered  in 
support  of  or  in  opposition  to  the  plan.  Since,  however, 
there  appears  to  be  a  dispute  as  to  the  scope  and  effect  of 
our  Findings  and  Opinion  and  Order  of  February  6,  we 
believe  that  we  should  presently  resolve  any  possible  basis 
for  such  dispute.  That  dispute  arises  from  the  fact  that 
while  the  Order  denies  without  qualification  Bond  and 
Share’s  request  to  be  relieved  from  its  commitment  to  dis¬ 
pose  of  its  entire  holdings  of  United  and  directs  the 
“expeditious  disposition  of  its  aforesaid  holding  of  the 
common  stock  of  United,”  the  Findings  and  Opinion  con¬ 
tains  the  sentence  heretofore  quoted : 

“However,  nothing  in  this  Opinion  should  be  construed 
as  approving  or  disapproving  Bond  and  Share’s 
program  to  become  an  investment  company  or  as 
precluding  the  adoption,  in  connection  with  such 
program  if  approved,  of  an  appropriate  method  of 
expeditiously  disposing  of  the  United  securities  con¬ 
sistent  with  such  investment  company  program  and  as 
and  to  the  extent  required  under  the  Standards  of 
the  Act.” 

This  is  the  sentence  which  Okin  has  moved  to  strike 
from  our  Findings  and  Opinion. 
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Bond  and  Share  contends  that  this  sentence  should  be 
treated  as  modifying  the  Order,  and  as  permitting  Bond 
and  Share  to  retain  such  amount  of  United  stock  in  the 
event  of  approval  of  its  investment  program  as  would  be 
consistent  with  the  standards  of  the  Act  in  that  context. 
We  do  not  agree  with  this  construction  of  the  Order. 

The  context  in  which  our  Order  was  issued  was  that 
Bond  and  Share  had  committed  itself  to  divest  the  entire 
United  holdings  (unless  we  should  relieve  it  from  this 
commitment)  and  was  seeking  relief  from  this  commitment 
in  its  entirety,  on  the  basis  of  a  program  which  it  contended 
would  in  the  future  entitle  it  to  exemption  from  the  Act. 
Assuming  without  so  deciding  that  Bond  and  Share  might 
ultimately  secure  the  approval  of  such  a  program  and 
become  entitled  to  exemption  under  Section  3(a)(5)  of 
the  Act  in  respect  of  its  holding  company  relationship  to 
Foreign  Power,  our  Findings  and  Opinion  nevertheless 
concluded  that  there  would  be  no  basis  for  exempting  it  as 
a  holding  company  with  respect  to  United;  and  that  even 
if  it  were  exempted  as  a  holding  company  pursuant  to 
Section  3(a)  of  the  Act,  this  would  not  relieve  it  from  the 
obligations  which  Section  9(a)(2)  of  the  Act  imposes  upon 
any  “person”  including  holding  companies  exempted  as 
such  .  Section  9(a)(2),  the  Opinion  noted,  would  independ¬ 
ently  preclude  Bond  and  Share’s  acquisition  other  than 
temporarily  of  as  much  as  5%  of  the  stock  of  United.  The 
Findings  and  Opinion  did  leave  open  to  future  considera¬ 
tion  whether,  if  Bond  and  Share  should  eliminate  these 
barriers  to  exemption,  it  could  then  become  entitled  to 
relief  from  its  commitment  as  to  some  portion  of  the  United 
securities. 

The  Order,  however,  necessarily  dealt  with  the  situa¬ 
tion  then  before  us,  and  since  Bond  and  Share  had  not  yet 
established  its  claim  to  exemption,  and  in  view  of  the 
statutory  mandate  to  achieve  compliance  with  Section  11 
as  promptly  as  practicable,  we  concluded  that  we  should 
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deal  in  its  entirety  with  the  application  before  ns.  We 
intended  therein  to  reject  that  application  in  its  entirety, 
and  in  consequence  to  order  the  disposition  of  all  of  Bond 
and  Share’s  holdings  of  United  stock. 

The  sentence  relied  upon  by  Bond  and  Share  recognizes 
what  we  believe  is  inherent  in  the  statute,  that  such  an  order 
is  subject  to  modification  for  change  of  circumstances.  In 
addition,  it  suggests  that  approval  of  an  investment 
program  for  Bond  and  Share  (and  favorable  decision  with 
respect  to  the  granting  of  relevant  exemptions  in  connec¬ 
tion  therewith)  would  be  such  a  change  in  the  conditions 
upon  which  the  divestment  order  is  predicated  as  would 
justify  reconsideration,  to  the  limited  extent  not  already 
foreclosed  by  our  Findings  and  Opinion,  to  determine 
whether  or  not  the  Order  might  be  modified  to  permit 
retention  of  any  part  of  its  holdings  of  United’s  common 
stock.4 

While,  as  above  indicated,  we  do  not  regard  the  sentence 
relied  upon  by  Bond  and  Share  as  inconsistent  with,  or  as 
modifying,  the  clear  language  of  the  Order,  the  sentence 
was,  contrary  to  Okin ’s  contentions,  advisedly  used  to  indi¬ 
cate  that  approval  of  an  investment  program  would  warrant 
the  limited  reconsideration  for  change  of  circumstances 
described  above.  Accordingly,  we  deny  his  motion  to  strike 
this  sentence  of  the  Findings  and  Opinion  and  the  related 
motion  to  summarily  dismiss  the  plan  as  definitively  fore¬ 
closed  thereby. 

Since  we  do  not  regard  the  plan  as  amended  as  defini¬ 
tively  foreclosed  by  our  Findings  and  Opinion,  we  have 
concluded  that  there  is  no  obstacle  to  our  proceeding  to  hold 
hearings  on  the  plan  along  with  the  hearings  which  we 
believe  should  likewise  be  held  to  consider  what  further 
action  may  be  required  of  Bond  and  Share  to  achieve  com- 

*  Bond  and  Share  ’a  plan  as  amended  proposes  steps  to  reduce  over  a  period 
extending  into  1955  its  voting  interest  in  United  below  5%.  There  is  a  fur¬ 
ther  problem  discussed  below  whether  we  shuold  decide  whether  retention  of 
the  remainder  is  consistent  with  the  standards  of  the  Act,  in  advance  of  con¬ 
summation  of  such  divestments  as  are  proposed. 
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» 

pliance  with  both  Section  11(b)  and  onr  Order  of  February 
6,  1952.®  Without  undertaking  to  pass  even  tentatively 
upon  the  objections  to  the  fairness  and  appropriateness 
and  timing  of  the  methods  of  divestment  proposed,  it 
appears  that  the  plan,  as  amended,  does  propose  a  suffi¬ 
ciently  comprehensive  program  of  compliance  with  the 
Order  of  February  6,  to  be  worthy  of  consideration  as  such. 

The  common  stockholders  committee  has  contended  that 
we  have  no  jurisdiction  to  hold  hearings  on  Bond  and 
Share’s  plan  during  the  pendency  of  the  review  proceed¬ 
ings.  That  contention  appears  to  assume  that  holding 
hearings  on  the  plan  would  be  an  interference  with  the 
exclusive  jurisdiction  of  the  reviewing  court  under  Section 
24(a)  of  the  Act,  “to  affirm,  modify,  or  set  aside  such  order, 
in  whole  or  in  part.”  We  do  not  construe  this  language  as 
precluding  us  from  holding  hearings  or  approving  action 
to  comply  with  an  order  while  the  order  is  on  review,  and 
we  have  not  understood  the  committee  to  so  contend.  In¬ 
deed,  a  major  portion  of  the  action  which  the  holding 
company  industry  has  taken  to  comply  with  Section  11(b) 
of  the  Act,  has  been  pursuant  to  plans  which  were  presented 
to  us  by  companies  which  did  not  concede  their  statutory 
obligation  to  take  the  action  proposed,  and  were  litigating 
our  power  to  require  such  action.  The  consequence  of 
approval  of  such  plans  has  been,  of  course,  to  moot  cases 
on  review. 


5  There  was  a  difference  of  opinion  between  the  participants  at  our  oral 
argument,  as  to  whether  our  Order  of  February  6,  1952,  or  the  earlier  Order 
which  it  affirmed,  should  be  deemed  an  order  pursuant  to  Section  11(b)  as  well 
as  an  order  pursuant  to  Section  10.  We  do  not  regard  that  controversy  as 
material.  In  default  of  a  satisfactory  plan  of  voluntary  compliance  pursuant 
to  Section  11(e)  an  order  under  Section  10  is  subject  to  court  enforcement 
pursuant  to  Section  18(f)_  In  view  of  the  nature  of  the  instant  Order,  prior 
administrative  approval  of  a  fair  and  equitable  plan  of  compliance  would 
clearly  facilitate  and  expedite  the  taking  of  appropriate  action  by  the  enforce¬ 
ment  court.  Assuming  that  there  is  no  present  order  under  Section  11(b)  and 
Section  11(d)  is  not  directly  applicable,  we  believe  the  situation  so  clearly 
parallel  to  that  dealt  with  explicitly  in  Section  11(d)  as  to  make  the  holding 
of  hearings,  inter  alia,  to  approve  such  a  plan,  a  proper  exercise  of  our  general 
authority  under  Section  20(a)  to  adopt  orders  to  carry  out  the  provisions  of 
the  Act. 
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We  note  that  the  amended  plan  and  application  requests : 

“1.  That  the  Commission  issue  an  order  exempt¬ 
ing  it  from  all  provisions  of  the  Act  with  the  excep¬ 
tion  of  Section  9(a)(2)  of  the  Act — 

•  ••••• 

“Such  order  of  exemption  is  to  become  effective 
automatically  when  all  of  the  following  events  shall 
have  occurred : 

“(a)  The  plan  shall  have  been  approved  by  the 
Commission  (and  by  any  appropriate  court  to  which 
application  may  be  made  for  enforcement  of  the 
plan), 

“(b)  Bond  and  Share’s  holdings  of  United  Gas 
common  stock  shall  have  been  reduced  below  five 
percent  of  the  total  number  of  shares  outstanding, 
and 

“(c)  Bond  and  Share  shall  have  disposed  of  its 
holdings  of  securities  of  the  Southern  Company  and 
The  Washington  Water  Power  Company  (after  dis¬ 
tribution  by  American  Power  and  Light  Company ).” 

Through  the  grant  of  this  requested  exemption  Bond 
and  Share  seeks  relief  from  its  commitment,  and  from  our 
Order  of  February  6, 1952,  to  the  extent  of  being  permitted 
to  retain  the  remainder  of  its  United  stock  after  its  hold¬ 
ings  shall  have  been  reduced  below  5%.  If  this  request 
were  the  only  matter  presented  to  us,  and  if  it  were 
presently  ripe  for  consideration,  there  would  be  a  problem 
whether  we  should  entertain  the  request  during  the  pend¬ 
ency  of  the  review  proceeding  and,  if  so,  as  to  what  pro¬ 
cedure  would  be  appropriate  to  do  so.  However,  the  cir¬ 
cumstances  which,  as  our  February  6,  1952  Findings  and 
Opinion  indicates,  might  warrant  consideration  of  such  a 
request  for  modification  of  the  Order,  have  not  yet  occurred. 
We  must  first  be  satisfied  that  Bond  and  Share’s  investment 
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program,  including  the  proposed  divestments,  in  other 
respects  satisfies  the  standards  of  the  Act.  Moreover,  since 
the  question  of  whether  it  may  keep  a  residual  interest  in 
United  is  dependent  upon  a  full  exploration  of  the  relation¬ 
ships  between  Bond  and  Share  and  United  as  they  will  exist 
after  consummation  of  the  proposed  divestments,  it  may 
not  prove  feasible  to  reach  other  than  a  tentative  con¬ 
clusion  as  to  that  question  in  advance  of  the  divestments.6 

In  view  of  our  independent  jurisdiction,  and  duty,  to 
determine  what  specific  action  on  Bond  and  Share’s  part 
may  be  appropriate  to  achieve  compliance  with  Section 
11(b)  and  with  our  Order  of  February  6,  1952,  there  is  no 
reason  to  deter  us  from  considering  a  plan,  which,  as 
amended,  proposes  substantial  acts  of  compliance  merely 
because  it  also  contains  a  provision  looking  to  modification 
of  the  Order  under  review,  dependent  upon  contingencies 
presently  unresolved.  Since  the  question  of  possible  modi¬ 
fication  of  the  Order  for  change  of  circumstances  is  thus 
not  yet  ripe  for  consideration  at  the  administrative  level, 
there  is  no  present  occasion  to  determine  the  appropriate 
procedure  to  be  followed  if  hereafter,  during  the  pendency 
of  the  proceedings  on  review,  it  should  appear  appropriate 
to  modify  our  Order. 

We  are  issuing  as  a  separate  document  a  notice  and 
order  for  hearing  in  conformity  with  this  Opinion. 

By  the  Commission  (Commissioners  McEntire,  Rowen, 
and  Adams),  Chairman  Cook  not  participating. 

ORVAn  L.  DuBois, 
Secretary. 

6  A  somewhat  analogous  problem  was  raised  in  a  plan  of  The  United  Cor¬ 
poration  to  transform  itself  into  an  investment  company  and  cease  to  be  a  hold¬ 
ing  company,  including  proposed  divestments  which  would  bring  holdings  in 
former  statutory  subsidiaries  below  5%.  We  approved  that  plan  as,  under  the 
circumstances,  an  adequately  comprehensive  proposal  to  deal  with  The  United 
Corporation  problems  under  the  Act,  reserving  to  future  determination,  after 
consummation  of  the  transactions  proposed  in  the  plan,  the  question  of  whether 
The  United  Corporation  could  then  establish  that  it  had  ceased  to  be  a  holding 
company.  We  likewise  reserved  the  question  of  what  terms  and  conditions 
might,  in  that  event,  be  appropriate  in  connection  with  an  order  pursuant  to 
Section  5(d)  of  the  Act  causing  registration  as  a  holding  company  to  cease  to 
be  in  effect.  See  The  United  Corporation,  Holding  Company  Act  Eelease  No. 
10614  (June  15,  1951),  pp.  10-11;  petition  for  review  pending. 
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Certificate  of  Transcript  of  Record. 

[Filed  in  Conrt  of  Appeals  on  May  27,  1952.] 

IK  THE 

UNITED  STATES  COURT  OF  APPEALS 
fob  the  District  of  Columbia  Circuit 


Electric  Bokd  ahd  Share  Company, 

Petitioner, 

v. 

Securities  and  Exchange  Commission, 

Respondent. 


No.  11,380. 


Pursuant  to  the  provisions  of  Section  24(a)  of  the  Pub¬ 
lic  Utility  Holding  Company  Act  of  1935,  the  Securities 
and  Exchange  Commission  hereby  certifies  as  a  transcript 
of  the  record  upon  which  the  Order  of  the  Commission  com¬ 
plained  of  was  entered,  the  documents  contained  on  pages 


1  to  4972  attached  hereto,  as  follows : 

I.  The  Evidence. 

Pages 

Item 

Inclusive 

1  Transcript  of  hearings  before  Hearing 
Examiner,  held  at  Washington,  D.  C. 
on  January  11,  12,  13,  20,  1950. 

I 

1-  584 

Transcript  of  hearings  before  Hearing 
Examiner,  held  at  Washington,  D.  C. 
on  March  6,  7,  8,  9,  15,  16,  1950. 

II 

585-1137 

Ill 
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Item  Volume 

Transcript  of  hearings  before  Hearing  III 
Examiner,  held  at  Washington,  D.  C. 
on  March  17,  27,  April  24,  25,  1950. 

Transcript  of  hearings  before  Hearing  IV 
Examiner,  held  at  Washington,  D.  C. 
on  April  26,  June  13,  14,  15,  1950. 

2  Corrections  of  transcript  of  testimony  IV 

(one  list  is  contained  in  Volume  13  of 
transcript  of  record  and  another  in 
Volume  16). 

3  Commission’s  Exhibits  15-19C  inclusive.  V 

4  Electric  Bond  and  Share’s  Exhibit  163 

omitted,  this  being  amended  Plan  III 
which  is  part  of  Electric  Bond  and 
Share’s  Exhibit  164. 

Electric  Bond  and  Share ’s  Exhibits  164-  V 

183  inclusive. 

Electric  Bond  and  Share ’s  Exhibits  183-  VT 
220  inclusive. 

5  American  &  Foreign  Power  Company’s  VII 

Exhibits  FP  1A-PP  14  inclusive. 

6  United  Gas  Corporation  Exhibits  UG-  VII 

l-A-UG-18  inclusive. 

United  Gas  Corporation  Exhibits  UG-  VIII 
19-25. 

7  General  American  Investors  Company,  VIII 

Inc.  Exhibits  1-6. 

8  Walsh  Committee  Exhibits  1-15  inclu-  VIII 

sive. 


Page* 

Inclusive 

1138-1700 

1701-2236 

2236-A 

2236- L 

2237- 2437 

2438-2956 

2957-3433 

3434-3716 

3717-4396 

4397-4525 

4526-4536 

4537-4575 
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II.  Documents  in  the  Nature  of  Pleadings 
Procedural  Rulings  Thereon. 


Item  Volume 

1  Application  by  Electric  Bond  and  Share  VIII 

Company  for  approval  of  Plans  dated 
July  25,  1945,  filed  under  Section 
11(e)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  and  Exhibits 
attached  thereto. 

2  This  item  is  omitted  since  it  is  the  same  VIII 

as  Electric  Bond  and  Share  Com¬ 
pany’s  Exhibit  164,  to  which  refer¬ 
ence  is  here  made. 

3  Application  of  Electric  Bond  and  Share  VIII 

on  Form  U-l,  dated  March  31,  1948. 

4  Notice  of  filing  order  for  hearing,  VIII 

and  order  consolidating  proceedings, 
dated  April  6,  1948. 

5  Notice  of  filing,  notice  of  reinstitution  VIII 

of  hearings  under  Sections  11(b)  and 
11(b)(2)  of  the  Act,  and  order  of 
consultation  and  for  hearing,  dated 
October  14,  1949. 

6  Copy  of  telegram  received  October  24,  VIII 

1949  from  counsel  for  Electric  Bond 
and  Share,  requesting  postponement 
of  hearing. 

7  Order  postponing  hearings  and  amend-  VIII 

ing  previous  order,  dated  October  26, 

1949. 

8  Copy  of  letter,  dated  November  28,  1949  VIII 

from  Simpson,  Thacher  &  Bartlett 
requesting  further  adjournment  of 
hearing. 

9  Memorandum  to  dockets,  dated  Decern-  VIII 

ber  2,  1949,  incorporating  letter  to 
president  of  Electric  Bond  and  Share 
regarding  scope  of  issues. 


AND 

Pages 

Inclusive 

4576-4616 

4617 

4618-4630 

4631-4633 

4634-4644 

4645 

4646-4648 

4649-4654 

4655-4656 
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Item  Volume 

10  Application  of  Samnel  Okin,  dated  VIII 

December  3, 1949,  for  leave  to  partici¬ 
pate  in  proceedings. 

11  Application  of  General  American  Inves-  VIII 

tors  Co.,  Inc.,  dated  December  2,  1949 
for  leave  to  be  heard. 

12  Notice  of  appearance,  dated  December  VIII 

1,  1949  by  Common  Stockholders7 
Committee  of  Electric  Bond  and 
Share  Company. 

13  Request  for  leave  to  be  heard,  dated  VIII 

December  1,  1949  by  Common  Stock¬ 
holders7  Committee  of  Electric  Bond 
and  Share  Company. 

14  Letter  of  Commission  to  G.  G.  Walker,  VIlI 

dated  December  6,  1949,  regarding 
scope  of  issues. 

15  Memorandum,  Opinion  and  Order,  dated  VIII 

December  2,  1949  (Holding  Company 
Act  Release  No.  9542). 

16  Motion  of  Samuel  Okin  dated  May  13,  VIII 

1950  for  order  summarily  dismissing 
Bond  and  Share  application. 

17  Memorandum  to  Docket  Section,  dated  VIII 

June  30,  1950. 

18  Letter  of  Commission,  dated  June  30,  VTH 

1950  to  Simpson,  Thacher  &  Bartlett 
and  enclosure  thereto. 

19  Memorandum  to  Docket  Section,  dated  VIII 

August  8,  1950  and  letter  attached. 

20  Memorandum  to  Docket  Section,  dated  VTII 

August  29,  1950  and  letter  of  same 
date  attached  thereto. 

21  Memorandum  to  Docket  Section,  dated  VIII 

October  13,  1950  and  letter  attached 
thereto. 


Pages 

Inclusive 

4657-4693 

4694 

4695-4697A 

4698-4701 

4702-4703 

4704-4705 

47064707 

4708 

47094711 

47124714 

47154717 

47184720 
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Item 

Volume 

Pages 

Inclusive 

22 

Recommended  decision  of  Division  of 
Public  Utilities,  dated  November  15, 
1950. 

VIII 

4721-4785 

23 

Memorandum  to  Docket  Section,  dated 
November  29,  1950. 

VIII 

4786-4787 

24 

Memorandum  to  Docket  Section,  dated 
December  13, 1950. 

VIII 

4788 

25 

Memorandum  to  Docket  Section,  dated 
January  23,  1951. 

VIII 

4789 

26 

Motion  of  Samuel  Okin,  dated  February 
25,  1952  to  compel  distribution  of 

VIII 

4790-4809 

United  Gas  stock. 


III.  Findings,  Opinions  and  Orders. 


Item 

Volume 

Pages 

Inclusive 

1 

Findings  and  Opinion  and  Order  of 
Commission,  dated  February  6,  1952. 

VIII 

4810-4856 

2 

Findings  and  Opinion  of  Commission, 
dated  March  1,  1949  (Holding  Com¬ 
pany  Act  Release  No.  8889). 

VIII 

4857-4968 

3 

Order  of  the  Commission  approving 
Plan  dated  March  7,  1949  (Holding 
Company  Act  Release  No.  8906). 

VIII 

4969-4972 

The  following  documents,  which  were  before  the  Com¬ 
mission  in  considering  the  Order  entered  herein  are 
omitted  from  this  Certificate  of  Transcript  of  Record  in 
deference  to  the  views  of  this  Court  as  expressed  in  Norris 
&  Hirshberg,  Inc .  v.  SEC,  82  App.  D.  C.  32,  163  F.  2d  689 
(1947),  but  will  be  certified  by  the  Commission  should  this 
Court  rule  at  any  time  in  the  course  of  the  proceeding  that 
such  documents  are  material  to  this  review  proceeding  and 
may  be  certified  by  the  Commission : 
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Item 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


IV.  Omitted  Items. 

Brief  of  Common  Stockholders’  Committee,  dated 
September  5,  1950. 

Brief  of  Bond  and  Share  Company,  dated  Septem¬ 
ber  11,  1950. 

Brief  of  General  American  Investors  Company, 
dated  September  11,  1950. 

Brief  of  Samnel  Okin  in  support  of  motion,  dated 
May  13. 1950. 

Supplemental  memorandum  of  Samuel  Okin  received 
on  June  20,  1950. 

Reply  brief  of  Common  Stockholders’  Committee, 
dated  December  11,  1950. 

Reply  brief  of  Samuel  Okin,  dated  December  12, 
1950. 

Reply  brief  of  Electric  Bond  and  Share  Company, 
dated  December  22,  1950. 

Reply  brief  of  General  American  Investors  Com¬ 
pany,  dated  December  22,  1950. 

Transcript  of  oral  argument  before  the  Commission, 
dated  January  23, 1951,  pp.  1-159,  and  attached  mate¬ 
rial  thereto  in  File  No.  54-127-1-17. 

Supplement  to  oral  argument  (letter  of  counsel  for 
Electric  Bond  and  Share  Company,  dated  February 
13,  1951  to  Chairman  McDonald  and  enclosure  con¬ 
tained  in  File  No.  54-127-1-4). 


By  the  Commission. 


Dated:  May  27, 1952. 


Oeval,  L.  DuBois, 
Secretary. 
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[Filed  in  Court  of  Appeals  on  June  2,  1952.] 

UNITED  STATES  COURT  OF  APPEALS, 

Fob  the  District  of  Columbia  Circuit. 


Electric  Bond  and  Share  Company, 

Petitioner, 

v. 

Securities  and  Exchange  Commission, 

Respondent. 


No.  11,380. 


Pursuant  to  Rule  38(e)  of  this  Court,  the  Securities  and 
Exchange  Commission,  respondent  herein,  moves  to  correct 
the  transcript  of  record  filed  with  this  Court  on  May  27, 
1952  so  as  to  delete  Item  26,  which  appears  in  Volume  VlJLl, 
■pp.  4790-4809. 

The  aforesaid  item  is  identified  on  page  4  of  the  certifi¬ 
cate  of  transcript  of  record  as  a  “Motion  of  Samuel  Okin, 
dated  February  25,  1952  to  compel  distribution  of  United 
Gas  stock.”  Since  the  Commission’s  order  under  review 
was  entered  on  February  6,  1952,  this  item  is  not  part  of 
the  record  upon  which  the  order  of  the  Commission  was 
entered.  Its  inclusion  in  the  record  certified  to  this  Court 
was  simply  the  result  of  inadvertence. 

Wherefore,  the  Commission  requests  that  an  order  be 
entered  correcting  the  transcript  of  record  by  striking 
therefrom  Item  26,  which  appears  in  Volume  VTTT,  pp. 
4790-4809  of  the  record  heretofore  certified  to  this  Court. 

Respectfully  submitted, 

Louis  Loss, 

Associate  General  Counsel, 
Securities  and  Exchange  Commission, 

425  Second  Street,  N.  W., 
Washington  25,  D.  C. 


Dated:  June  2,  1952. 
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[Dated  June  14,  1952] 

UNITED  STATES  COURT  OF  APPEALS 
fob  the  District  of  Columbia  Circuit 

Plan  the  Appeal 

No.  11,380  April  Term,  1952 

Electric  Bond  and  Share  Company, 

Petitioner, 

v. 

Securities  and  Exchange 
Commission, 

Respondent, 

General  American  Investors  Co., 

Intervenor, 

Perry  J.  Walsh,  Max  Kopelman  and 
Jacob  R  Freund,  constituting  the 
Common  Stockholder’s  Committee 
of  the  Electric  Bond  and  Share 
Company, 

Intervenors, 

Samuel  Okin, 

Intervenor. 


Before:  Stephens,  Chief  Judge,  in  Chambers. 

Upon  consideration  of  respondent’s  motion  to  correct 
the  transcript  of  record  herein  by  deleting  Item  26,  which 
appears  in  Volume  VJLll,  pp.  4790-4809,  and  it  appearing 
that  petitioner  and  intervenors  have  not  filed  objections  to 
said  notice,  it  is 

Ordered  that  the  motion  be  granted  and  that  the  Clerk 
be,  and  he  is  hereby,  directed  to  indicate  on  said  Item  26  of 
the  transcript  that  it  has  been  stricken  from  the  record. 

Dated:  June  14, 1952. 
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[3290]  Curtis  E.  Calder  was  called  as  a  witness  and 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  examination  by  Mr.  Jones: 

•  ••••• 

[3292]  Q.  Will  you  briefly  state  what  the  Bond  and 
Share  program  is  as  contemplated  by  its  Amended  Plan  III, 
and  the  application  filed  with  the  Commission  with  such 
plan?  A.  The  basic  program  of  Bond  and  Share  is  to 
dispose  of  such  of  its  holdings  as  may  be  necessary  to  place 
it  in  a  position  where  it  can  be  exempt  from  the  Holding 
Company  Act,  and  to  utilize  the  proceeds  from  the  sales  of 
the  assets  disposed  of  in  that  process  primarily  in  non¬ 
utility  investments,  where  the  specialized  skills  of  its  organi¬ 
zation  can  be  used  to  advantage  and  profit,  and  to  realize, 
both  for  Bond  and  Share  stockholders,  and  the  economy  as 
a  whole,  the  maximum  potentialities  contained  in  the  Bond 
and  Share  situation. 

We  feel  that  there  is  an  important  contribution  to  the 
public  interest  in  our  program,  in  addition  to  the  interest 
of  our  stockholders. 

As  the  initial  step  in  carrying  out  that  program,  the 
company  proposes  to  dispose  of  all  of  its  present  invest¬ 
ments  except  for  its  investments  in  Ebasco  Services,  Inc., 
American  and  Foreign  Power  Company,  and  United  Gas 
Corporation. 

Q.  Have  you  been  advised  that  the  Bond  and  Share 
program  meets  the  requirements  of  the  Public  Utility  Hold¬ 
ing  Company  Act?  A.  It  is  the  opinion  of  our  counsel  that 
once  Bond  and  Share  has  disposed  of  all  of  its  assets  which 
it  had  at  [3293]  the  time  of  passage  of  the  Act,  other  than 
an  interest  in  Foreign  Power,  and  retains  only  its  present 
stock  interest  in  United  Gas,  its  investments  in  Ebasco 
Services,  and  the  proceeds  resulting  from  liquidation  of 
other  assets,  the  company’s  position  under  the  Act  will  be 
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such  that  the  Commission  has  the  power  under  the  Act  to 
grant  Bond  and  Share  an  exemption  from  the  provisions 
of  the  Act,  so  that  it  may  carry  ont  its  proposed  program. 

Counsel  state  that  the  granting  of  snch  an  exemption 
is  subject  to  the  Commission  finding  that  the  exemption  is 
not  detrimental  to  the  public  interest,  or  the  interest  of 
investors  or  consumers.  The  company  is  prepared  to 
demonstrate  that  the  course  of  action  which  it  proposes  to 
follow  is  not  only  not  detrimental  to  the  public  interest,  or 
the  interest  of  investors  or  consumers,  but  that  on  the  con¬ 
trary  the  proposed  course  is  definitely  in  the  interest  of  all 
investors  and  consumers  involved,  and  in  the  public  interest 
Q.  When  was  the  program  initiated?  A.  The  program 
which  I  have  just  outlined  was  the  general  program  upon 
the  basis  of  which  I  accepted  the  job  of  chairman  of  the 
board  of  Electric  Bond  and  Share  Company  in  November 
1944.  It  was  stated  as  our  program,  at  least  as  early  as 
August  4,  1945,  in  a  covering  letter  we  sent  to  our  stock¬ 
holders,  together  with  a  copy  of  the  plans  of  Electric  Bond 
and  Share  under  section  11(e)  of  the  Public  Utility  [3294] 
Holding  Company  Act  of  1935,  dated  July  25,  1945.  In 
this  letter  we  made  the  following  statement : 

“As  we  have  already  pointed  out,  these  Plans, 
of  necessity,  involve  a  drastic  change  in  the  size  and 
scope  of  the  company’s  operations,  brought  about  by 
the  impact  of  the  Public  Utility  Holding  Company 
Act  of  1935,  but  we  believe  that  the  assets  which  the 
company  proposes  to  retain  will  provide  opportunities 
for  profitable  future  endeavor  consistent  with  the  cap¬ 
italization  of  the  company  after  the  retirement  of  the 
preferred  stocks.  These  assets  will  consist  of  a  highly 
competent  technical  organization  built  up  over  a  long 
period  of  years,  an  important  investment  in  American 
&  Foreign  Power  and  cash  capital  resulting  prin¬ 
cipally  from  liquidation  under  the  Act  of  investments 
in  its  United  States  subsidiaries. 
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“The  company  expects  to  have  available,  upon 
the  consummation  of  these  plans,  an  amonnt  of  cash 
which  it  intends  to  use  in  new  or  already  established 
enterprises  which  show  promise  and  which  need  the 
resources  of  capital,  technical  skill  and  initiative  which 
the  company  can  provide. 

“We  are  convinced  that  the  company’s  best 
opportunities  for  being  socially  useful,  for  creating 
jobs  for  men,  for  producing  goods  and  services  for 
[3295]  people  and  for  paying  dividends  lie  in  using 
its  capital  with  its  organization  in  diversified  business 
enterprises.” 

The  program  was  also  stated  in  some  detail  in  the 
annual  report  for  the  year  1944,  which  was  mailed  to  the 
stockholders  in  the  summer  of  1945. 

Q.  Would  you  review  briefly  the  progress  of  Bond  and 
Shares’  compliance  program  from  the  filing  of  the  com¬ 
pany’s  plans  under  section  11(e)  to  date?  A.  The  assets  of 
the  company  as  of  June  30,  1945,  immediately  prior  to  the 
filing  of  the  company’s  plans  under  Section  11(e)  consisted 
principally  of  $20,900,000  in  cash,  $30,068,000  in  U.  S. 
Government  bonds,  investments  in  five  sub  holding  com¬ 
panies,  namely,  American  and  Foreign  Power  Company, 
Inc.,  American  Gas  and  Electric  Company,  American  Power 
and  Light  Company,  Electric  Power  and  Light  Corpora¬ 
tion,  and  National  Power  and  Light  Company,  all  of  the 
stock  of  Ebasco  Services,  Inc.,  its  subsidiary  service  com¬ 
pany,  and  common  stock  and  option  warrants  of  common¬ 
wealth  and  Southern  Corporation. 

The  capitalization  of  the  company  consisted  of  1,043,280 
shares  of  preferred  stock  and  5,250,357.66  shares  of  com¬ 
mon  stock. 

There  has  been  no  change  in  the  company’s  investment 
in  American  and  Foreign  Power  up  to  this  time,  except 
that  [3296]  the  company  on  December  30,  1949,  changed 
its  holdings  of  Cuban  Electric  Company  debentures  and  its 
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holdings  of  Foreign  Power  3  per  cent  notes  for  new  six  year 
notes  of  Foreign  Power. 

The  company  has  disposed  of  all  of  its  holdings  of 
American  Gas  and  Electric  Company  common  stock. 

The  reorganization  of  American  Power  and  Light  Com¬ 
pany  has  been  approved  by  this  Commission  and  by  a 
court,  and  we  expect  shortly  to  receive  in  exchange  for 
our  holdings  of  American  preferred  and  common  stock, 
common  stock  of  Florida  Power  and  Light  Company,  Min¬ 
nesota  Power  and  Light  Company,  Montana  Power  Com¬ 
pany,  Texas  Utilities  Company,  and  new  common  stock 
of  American.  We  are  required  to  sell,  distribute  or  other¬ 
wise  dispose  of  the  foregoing  stocks  within  one  year  after 
the  effective  date  of  the  American  plan  unless  the  Commis¬ 
sion  extends  the  time.  We  propose  to  make  such  dis¬ 
position  of  these  stocks  in  our  Plan  HI. 

The  company  no  longer  holds  any  securities  of  Electric 
Power  and  Light  Corporation.  It  exchanged  its  holdings 
of  securities  in  Electric  in  May  and  July  of  1949  for 
common  stock  of  Middle  South  Utilities,  Inc.,  and  common 
stock  of  United  Gas  Corporation.  All  of  the  Middle  South 
stock  has  been  disposed  of. 

The  principal  holdings  of  National  Power  and  Light 
Company  were  distributed  to  its  common  stockholders  in 
[3297]  August  1946.  These  consisted  of  common  stock 
of  Birmingham  Electric  Company,  Carolina  Power  and 
Light  Company,  and  Pennsylvania  Power  and  Light  Com¬ 
pany.  Bond  and  Share  had  previously  acquired  common 
stock  of  Pennsylvania  pursuant  to  a  rights  offering  to  the 
common  stockholders  of  National  in  December  1945.  The 
company  has  since  disposed  of  all  of  its  holdings  of  Penn¬ 
sylvania  common  stock  and  all  except  a  few  thousand 
shares  of  Carolina  stock.  The  principal  remaining  assets 
of  National  are  an  investment  in  Lehigh  Valley  Transit 
Company  and  Memphis  Generating  Company,  and  34,000 
shares  of  common  stock  of  Pennsylvania.  National  is 
presently  seeking  to  sell  its  holdings  in  Lehigh  Valley 
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and  Memphis  Generating  so  that  it  may  promptly  complete 
its  dissolution. 

All  of  the  company’s  holdings  of  Commonwealth  and 
Southern  Corporation  common  stock  and  option  warrants 
have  been  disposed  of. 

All  of  the  preferred  stock  of  the  company  has  been 
retired.  This  required  the  payment  of  $104,328,000  in  cash 
derived  from  the  sale  of  the  company’s  holdings  of  gov¬ 
ernment  bonds,  the  sales  of  its  holdings  of  American  Gas 
and  Electric  Company  common  stock,  and  Pennsylvania 
Power  and  Light  Company  common  stock,  plus  some  treas¬ 
ury  cash  and  a  hank  loan  which  originally  amounted  to 
$28,500,000.  Such  loan  has  since  been  reduced  to  $3,900,000 
out  of  the  proceeds  of  the  sales  of  securities  which  have 
been  disposed  of  since  the  [3298]  retirement  of  the  pre¬ 
ferred  stocks. 

Q.  What  assets  remain  to  be  disposed  of  to  complete 
the  company’s  compliance  program?  A.  There  remain  to 
be  disposed  of  principally  the  securities  to  be  received  by 
the  company  in  connection  with  the  reorganization  plan  of 
American  Power  and  Light  Company,  our  holdings  of 
Birmingham  Electric  Company  common  stock,  the  com¬ 
mon  stock  of  National  Power  and  Light  Company  for  which 
we  may  receive  cash  on  dissolution,  and  less  than  1  per  cent 
of  the  common  stocks  of  Atlantic  City  Electric  Company 
and  Carolina  Power  and  Light  Company. 

Q.  What  will  the  assets  of  the  company  consist  of  when 
these  securities  have  been  disposed  of,  Mr.  Calder.  A.  Based 
upon  the  present  market  value  of  the  securities  we  own 
or  market  quotations  on  the  new  securities  to  be  issued  in 
connection  with  the  American  Power  and  Light  Company 
reorganization,  and  allowing  for  the  payment  of  $2,500,000 
to  American  for  the  settlement  of  suits  and  claims  as  pro¬ 
vided  for  in  the  American  plan,  we  would  have  between 
25  and  30  million  dollars  in  cash.  This  would  be  reduced 
by  any  amount  the  company  may  be  obligated  to  pay,  if  it 
is  required  to  pay  any  amount  in  excess  of  the  $100  a  share 
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it  has  already  paid,  on  its  preferred  stocks,  the  retirement 
of  which  was  completed  in  1947. 

Onr  other  assets  consist  of  2,870,653  shares  of  United 
[3299]  Gas  Corporation,  onr  investment  in  Foreign  Power, 
and  all  of  the  common  stock  of  Ebasco  Services,  Inc. 

Q.  What  has  been  the  change  in  the  value  of  the  assets 
of  the  company  since  1944,  when  the  present  compliance 
program  was  formulated  t  A.  At  the  end  of  1944,  when 
the  present  compliance  program  was  formulated,  there 
was  outstanding  $157,540,000  of  preferred  stock,  and  the 
value  at  market  quotations  of  the  company’s  investments 
in  the  United  States,  together  with  net  current  assets, 
exceeded  the  preferred  stock  outstanding  by  only  $8  million. 
That  amount,  plus  the  value  of  the  company’s  investment 
in  Foreign  Power,  represented  what  was  left  for  the  com¬ 
mon  stockholders  at  that  time.  Today  the  preferred  stock 
has  been  retired,  and  the  value  at  market  quotations  of  the 
company’s  investments  in  the  United  States,  plus  net 
current  assets,  after  deducting  $3,900,000  of  bank  loans 
(but  before  allowing  for  any  possible  additional  payment 
to  the  preferred  stockholders)  is  more  than  $80  million. 
In  the  meantime  in  1947,  1948  and  1949,  the  company  paid 
common  dividends  totaling  over  $6,500,000.  These  divi¬ 
dends,  in  the  opinion  of  our  counsel,  were  not  taxable  to 
the  stockholders  as  dividend  income.  In  addition  to  this, 
the  company  has  issued  rights  to  its  common  stockholders 
which,  based  upon  the  average  market  price  of  the  rights 
during  the  offering  period,  had  an  aggregate  value  to  the 
stockholders  of  over  [3300]  $12  million. 

Q.  In  proposing  that  it  will  retain  its  holdings  in  United 
Gas,  has  Bond  and  Share  changed  the  substance  of  its 
original  program,  which  you  have  stated  was  first  made 
known  to  the  stockholders  in  1945  T  A.  Not  in  my  opinion. 
Any  claim  to  the  contrary  must  rely  on  the  technicality 
that  United  Gas  has  a  retail  distribution  system  which,  of 
course,  is  small  in  relation  to  its  total  operation.  Actually 
the  retention  of  our  interest  in  United  Gas  is  consistent 
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with  the  basic  objectives  of  our  program  as  I  have  just 
stated  them,  and  the  disposal  of  that  investment  this  time 
would,  as  I  shall  explain  in  detail  later,  be  inconsistent  with 
and  detrimental  to  the  carrying  out  of  our  program. 

The  only  reason  United  Gas  was  not  mentioned  specif¬ 
ically  along  with  Foreign  Power  as  far  back  as  1944  was 
that  at  that  time  it  was  contemplated  that  in  connection 
with  the  reorganization  of  Electric  Power  and  Light  Cor¬ 
poration  we  would  receive  new  common  stock  of  Electric. 
The  retention  of  common  stock  of  Electric  would  have  been 
inconsistent  with  our  program,  and  would  not  have  per¬ 
mitted  us  to  obtain  the  exemption  we  are  seeking  from  the 
Public  Utility  Holding  Company  Act.  Plan  III,  therefore, 
stated  that  the  company  would  “sell  for  cash  or  otherwise 
dispose  of  the  balance  of  its  holdings  of  stock  and  option 
warrants  to  [3301]  purchase  common  stock  of  Electric 
(or  such  other  securities  of  Electric  as  may  have  been 
received  in  exchange  therefor.)” 

It  is  apparent  from  the  language  that  I  have  just  quoted 
that  we  anticipated  receiving  securities  of  Electric.  After 
it  became  apparent  that  we  were  going  to  receive  a  sub¬ 
stantial  interest  in  United  Gas,  the  retention  of  which  was 
consistent  with  our  overall  program,  we  proposed  to  retain 
this  investment. 

Q.  What  were  the  circumstances  under  which  it  became 
apparent  that  Bond  and  Share  was  to  receive  a  substantial 
interest  in  United  Gas?  A.  In  March  1948  Electric  filed  a 
plan  with  this  Commission  which  provided  that  Bond  and 
Share  should  receive,  among  other  securities,  27  per  cent 
of  the  common  stock  of  United  Gas. 

Q.  Is  it  not  a  fact  that  at  about  that  time  Bond  and 
Share  filed  an  application  with  the  Commission  for  author¬ 
ity  to  carry  out  its  part  of  the  program  included  in  the 
Electric  plan?  A.  Yes,  it  is  a  fact. 

Q.  And  it  is  true,  is  it  not,  that  this  application  contained 
a  provision  to  the  effect  that  Bond  and  Share  proposed  that 
it  would  dispose  in  such  manner  as  the  Commission  might 
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permit,  of  all  of  the  common  stock  of  United  Gas,  among 
other  securities,  received  by  it  under  the  Electric  plan 
[3302]  not  later  than  one  year  after  the  receipt  of  the 
same  by  Bond  and  Share  unless  such  period  were  extended 
by  the  Commission?  A.  Yes.  Bond  and  Share  filed  such 
an  application,  but  the  application  also  contained  a  proviso 
that  Bond  and  Share  might  not  later  than  60  days  after 
the  entry  of  the  order  of  the  Commission  approving  the 
Electric  plan,  “institute  appropriate  proceedings  before 
the  Commission  for  relief  from  its  commitment  to  dispose 
of  such  common  stock  of  United  and  for  the  determination 
of  its  rights  under  the  Act  to  hold  such  common  stock  of 
United.” 

Q.  Can  you  tell  us  under  what  circumstances  Bond  and 
Share  filed  this  application?  A.  Yes.  The  issue  as  to  the 
retention  of  United  Gas  stock  by  Bond  and  Share  was 
raised  by  the  staff  of  the  Commission  prior  to  the  filing  of 
the  Electric  plan.  The  staff’s  position  was  that  unless 
Bond  and  Share  filed  an  application  for  authority  to  acquire 
the  United  Gas  stock  and  agreed  to  dispose  of  such  stock 
within  a  year  after  its  receipt,  the  staff  would  have  to  raise 
the  question  of  retention  in  the  Electric  plan  proceedings 
which  might  cause  prolonged  delay  in  carrying  out  that 
plan. 

The  condition  upon  which  the  approval  of  the  partici¬ 
pants  in  the  Electric  plan  proceeding  had  been  obtained 
was  that  the  plan  filed  in  March  1948  would  be  consummated 
promptly.  [3303]  Delay  might,  it  was  felt  by  all,  cause 
failure  of  the  plan  upon  which  agreement  had  been  obtained 
after  lengthy  conferences  held  over  an  extended  period  for 
the  purpose  of  arriving  at  a  compromise  satisfactory  to  all 
groups  of  security  holders.  Having  to  choose  between  the 
two  horns  of  the  dilemma,  Bond  and  Share  chose  the  route 
which  would  provide  for  an  expeditious  consummation  of 
the  plan  and  reluctantly  consented  to  the  commitment  con¬ 
tained  in  its  application  for  Commission  approval  of  the 
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acquisition  of  the  United  Gas  stock.  We  made  our  posi¬ 
tion  clear,  however,  to  the  effect  that  our  consent  to  this 
commitment  should  not  be  construed  as  a  consent  to  dispose 
of  United  Gas,  and  that  we  wished  to  reserve  the  right  at 
the  appropriate  time  to  commence  proceedings  for  relief 
from  this  commitment.  The  staff’s  view  was  that  we  should 
commence  such  proceedings  within  sixty  days  after  issuance 
of  an  order  by  the  Commission  approving  the  Electric 
plan.  The  period  for  filing  such  proceedings  was  later 
extended  by  this  Commission  and  the  present  proceedings 
filed  by  Bond  and  Share  in  connection  with  its  Plan  III  con¬ 
stitute  the  “appropriate  proceedings”  for  relief  from  Bond 
and  Share’s  commitment  to  dispose  of  the  common  stock 
of  United  Gas  now  held  by  it  and  for  determination  of  its 
right  under  the  Holding  Company  Act  to  retain  this  com¬ 
mon  stock. 

If  we  had  not  been  obliged  to  file  in  March  1948  the 
[3304]  the  application  relating  to  United  Gas  stock  to 
which  I  have  referred,  and  which  included  our  commitment 
to  dispose  of  that  stock  within  the  year  period,  we  would 
not  have  deemed  it  appropriate  to  file  at  this  time  with  the 
Commission  our  application  for  exemption  from  the  provi¬ 
sions  of  the  Holding  Company  Act  under  Section  3.  It 
was  our  intention  to  file  the  exemption  application  only 
after  we  had  disposed  of  all  of  our  present  investments 
other  than  Ebasco,  Foreign  Power  and  United  Gas,  and  also 
after  the  Foreign  Power  situation  had  been  further  clarified. 

However,  since  we  were  obliged  to  file  our  application 
in  March  1948,  at  the  time  of  the  filing  of  the  Electric  plan, 
we  are  under  the  duty  to  ask  for  a  determination  by  the 
Commission  at  this  time  of  our  right  to  retain  United  Gas 
which  necessarily  now  raises  the  whole  question  of  our 
right  to  exemption  from  the  Act. 

Q.  Will  you  enlarge  upon  what  you  plan  to  do  with 
the  proceeds  of  the  sales  of  the  utilities  assets  you  pro¬ 
pose  to  dispose  of?  A.  We  plan  to  employ  this  capital  for 
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investment  in  sitnations  which  in  the  judgment  of  our 
directors,  present  promising  opportunities,  and  where 
the  combination  of  financial  resources  with  the  broad 
experience,  technical  skills  and  other  expert  knowledge 
available  in  the  Bond  and  Share  and  Ebasco  Services,  Inc. 
organization  can  be  utilized  constructively. 

[3305]  It  is  not  our  plan  to  build  up  the  customary 
type  of  seasoned  investment  company  portfolio  by  invest¬ 
ing  in  securities  which  are  available  on  the  exchanges  or 
on  the  over  the  counter  markets.  We  would  normally 
expect  to  invest  a  substantial  part  of  our  capital  in  situa¬ 
tions  where  capital  is  needed,  which  is  not  readily  available 
through  established  investment  channels.  I  anticipate  that 
a  substantial  part  of  our  funds  may  go  into  small  or  middle 
sized  ventures  which  are  in  need  of  capital  for  expansion, 
and  which  have  gone  through  the  first  phase  of  proving 
the  commercial  feasibility  of  a  product  or  a  process.  A 
small  part  of  our  capital  might  be  devoted  to  ventures  in 
the  initial  stage  of  development,  but  I  do  not  believe  that 
we  would  devote  a  large  proportion  of  our  capital  to  such 
ventures.  There  are  many  types  of  situations  in  which 
opportunities  arise  for  the  profitable  investment  of  capital 
plus  know-how.  Many  such  situations  have  been  called  to 
our  attention  in  recent  years,  though  we  have  not  been 
able  to  take  advantage  of  them  because  of  the  restrictions 
on  our  operations  under  the  Holding  Company  Act.  Our 
general  policy  would  be  to  roll  over  our  capital,  that  is,  we 
would  not  expect  to  stay  in  an  enterprise  permanently,  but 
having  put  a  company  in  a  position  where  it  could  raise 
capital  through  ordinary  channels,  and  having,  I  hope,  sub¬ 
stantially  increased  the  value  of  our  initial  investment,  we 
would  sell  [3306]  our  interest  and  employ  our  money  in 
other  enterprise. 

Q.  What  leads  you  to  believe  that  you  can  invest  this 
money  profitably,  Mr.  Calderf  A.  First,  because  in  this 
country  today  there  is  a  great  and  growing  need  for  the 
type  of  capital  we  will  have  available  for  investment. 
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Second,  because  to  utilize  such  capital  profitably,  it  must 
be  combined  with  experience  and  managerial  and  technical 
know-how,  because  we  in  Bond  and  Share,  with  our  Ebasco 
organization,  will  have  a  unique  combination  of  capital, 
technical  experience,  knowledge  and  management  ability, 
we  believe  we  are  in  a  position  to  utilize  the  capital  that 
will  remain  to  us,  after  disposing  of  the  assets  we  are 
required  to  dispose  of,  so  as  to  produce  substantially  in¬ 
creased  earnings  and  values  for  our  stockholders. 

I  know  that  what  I  have  just  said  can  be  construed  as 
a  self  serving  statement.  It  is  all  very  well  to  pat  our¬ 
selves  on  the  back  and  tell  ourselves  how  good  we  are, 
so  I  would  like  to  read  to  you  a  wholly  unsolicited  letter 
which  I  received  last  November  to  indicate  that  some  pretty 
responsible  people  agree  with  onr  own  appraisal  of  the 
situation.  I  have  [3307]  here  a  letter  from  a  vice  president 
of  Blyth  and  Company,  a  very  well  known  and  a  very  well 
thought  of  investment  banking  house.  This  letter  was  sent 
to  me  without  any  thought  that  it  might  conceivably  be  used 
in  connection  with  these  hearings,  but  the  writer  of  the 
letter  has  since  authorized  me  to  use  it.  The  letter  reads 
in  part  as  follows : 

“I  notice  that  (SEC  permitting)  you  will  soon 
be  investing  equity  money  in  companies  which  for 
one  reason  or  another  are  not  ready  to  go  to  the 
public  market.  I  do  not  know  of  any  company  in  a 
more  advantageous  position  to  go  into  this  field  than 
your  own  Ebasco. 

“So  many  companies  with  interesting  futures 
pass  before  your  organization  that  I  will  be  sur¬ 
prised  if  you  do  not  frequently  find  companies 
worthy  of  substantial  investments.  Blyth  &  Co., 
Inc.  has  been  making  these  kinds  of  investments  for 
quite  a  few  years,  and  the  results  have  been  highly 
profitable. 

“You  and  I  had  a  talk  along  these  lines  several 
years  ago.  We  have  the  same  confidence  in  you 
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that  we  had  then.  We  have  the  same  courage  and 
more  capital  and  we  remain  hopeful  that  somewhere 
along  the  line  we  can  work  together. 

“Our  firm  lends  the  added  attraction  to  a  part¬ 
nership  of  being  able  to  eventually  distribute  the 
securities.” 

One  of  the  witnesses  in  this  proceeding  will  be 
Mr.  [3308]  A.  J.  Hettinger,  Jr.  of  the  firm  of  Lazard 
Freres  &  Co.,  one  of  the  largest  beneficial  holders  of  Bond 
and  Share  common  stock.  Mr.  Hettinger  and  his  partners 
have  said  to  me  many  times  that  they  would  like  to  put 
their  capital  up  alongside  of  our  own  capital  in  situations 
which  upon  review  by  our  own  and  the  Ebasco  Services 
organization  look  attractive.  This  is  very  complimentary  to 
us  and  to  our  affiliated  organization,  and  while  I  think  we 
deserve  this  expression  of  confidence,  I  would  like  to  add 
that  association  with  such  concerns  as  Blyth  and  Company, 
Lazard  Freres  and  others,  would  be  highly  beneficial  to 
our  stockholders.  Other  people  of  equally  high  standing 
in  investment  banking  and  commercial  banking  circles  have 
said  the  same  thing  to  me.  These  people  have  had  a  record 
of  great  success  in  the  use  of  their  own  capital  and  work¬ 
ing  with  them  will  be  highly  beneficial  to  us  and  to  our 
stockholders. 

Q.  Mr.  Calder,  you  have  referred  several  times  to  the 
experience,  skills  and  knowledge  available  in  the  Ebasco 
Services,  Inc.  organization.  Will  you  tell  us  a  little  bit 
about  that  organization?  A.  Detailed  testimony  about  the 
Ebasco  Services  organization  will  be  introduced  by  others. 
In  my  opinion,  Ebasco  will  be  of  great  value  in  carrying 
forward  successfully  the  company’s  program.  Ebasco 
evolved  out  of  the  Bond  and  Share  organization  as  a  com¬ 
pany  to  render  services  of  all  [3309-10]  types  to  companies 
in  the  Bond  and  Share  System.  Since  1942  Ebasco  has 
been  developing  business  with  companies  outside  the  Bond 
and  Share  System,  including  utility  companies  which  were 


130 


Curtis  E.  Colder,  for  Petitioner — Direct. 

never  in  any  way  affiliated  with  the  system,  and  an  increas¬ 
ingly  broad  range  of  industrial  companies,  banks  and  other 
types  of  clients. 

Under  the  Holding  Company  Act,  any  services  rendered 
by  Ebasco  to  its  associate  utility  companies  must  be  ren¬ 
dered  at  cost.  Ebasco  is  limited  to  interest  on  capital  of 
$34,000  a  year  for  services  rendered  to  such  associate  com¬ 
panies.  However,  today  about  80  per  cent  of  Ebasco ’s  total 
business  is  done  with  non-associate  companies,  and  this 
business  is  producing  more  than  $2  million  in  net  annual 
income  after  taxes.  While  Ebasco ’s  business  is  still  pre¬ 
dominantly  in  the  utility  field,  since  it  undertook  the 
rendering  of  services  to  non-utility  businesses,  starting  in 
1942,  its  staff  has  worked  for  companies  in  more  than  80 
different  industries.  It  numbers  among  its  clients  both 
large  companies  and  small  companies,  and  I  believe  it 
enjoys  an  outstanding  reputation  in  the  engineering,  con¬ 
struction  and  business  consulting  field. 

I  do  not  think  it  is  necessary  to  elaborate  on  the  variety 
of  services  Ebasco  is  prepared  to  render  and  has  rendered. 
This  is  covered  in  a  booklet  entitled,  “The  Inside  Story  of 
Outside  Help”,  which  describes  the  Ebasco  organization 
[3311]  and  the  kind  of  work  it  does  and  which  will  be 
introduced  into  this  record.  Some  description  of  this  work 
is  also  included  in  our  annual  report  for  1948,  a  copy  of 
which  will  also  be  introduced  into  this  record. 

I  might  mention,  however,  some  of  the  wide  variety  of 
companies  for  which  we  have  done  work.  They  include 
airline,  chemical  companies,  department  stores,  clothing 
manufacturers,  hotels,  paper  mills,  steamship  lines,  and  a 
constantly  growing  number  of  other  types  of  industries. 
The  growth  of  Ebasco ’s  business  is  an  indication  of  the 
growing  recognition  of  Ebasco ’s  competence. 

In  1945,  Ebasco ’s  total  fees  for  services  amounted  to 
$5,500,000,  of  which  $4,100,000  came  from  associated  com¬ 
panies  and  $1,400,000  or  25  per  cent  came  from  non-associ- 
ated  companies.  For  the  year  1949,  total  fees  are  in  excess 
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of  $20  million,  of  which  $6  million  came  from  associate 
companies,  and  $14  million,  or  over  two  thirds,  came  from 
non-associate  companies.  These  fees  ranged  from  nnder 
$50  to  over  $500,000. 

The  accumulated  knowledge  of  the  Ebasco  organization 
will  be  invaluable  to  us  in  the  sifting  and  selecting  of  our 
investments  and  in  keeping  the  investments  on  a  profitable 
operating  basis. 

There  are  few,  if  any,  other  organizations  which  have 
this  combination  of  capital  and  know-how,  and  I  believe 
that,  [3312]  because  we  have  them,  we  have  the  ingredients 
for  a  highly  successful  operation. 

Q.  Under  your  program  will  Ebasco  Services  continue 
to  render  services  to  the  general  business  public  in  addi¬ 
tion  to  the  work  it  will  do  in  aiding  your  investment  pro¬ 
gram?  A.  Yes.  Under  the  program  Ebasco  will  have  a 
two  part  role.  On  the  one  hand  we  contemplate  that  Ebasco 
will  continue  to  expand  its  work  as  an  independent  service 
organization  to  clients  throughout  the  world  who  may 
require  its  services.  On  the  other  hand,  Ebasco  will  help 
Bond  and  Share  directly  on  its  investment  program  as  I 
have  previously  indicated. 

Q.  Are  there  tax  advantages  to  the  Bond  and  Share 
stockholders  which  are  preserved  by  the  company’s  pro¬ 
gram?  A.  Yes.  The  tax  position  of  the  company  is  such 
that  our  program  will  be  very  beneficial  to  the  stockholders 
of  the  company.  We  have  a  substantial  accumulated  earn¬ 
ings  and  profits  deficit  for  tax  purposes.  Consequently,  any 
dividends  which  we  may  pay  will  not  be  taxable  as  ordinary 
income,  except  to  the  extent  that  we  have  earnings  and 
profits  in  a  given  year.  We  can  offset  our  annual  earnings 
by  the  sale  of  investments  on  which  we  have  a  tax  loss.  Such 
tax  losses  are  available  on  our  American  Power  and  Light, 
Birmingham  and  National  Securities  also  we  have  a  tre¬ 
mendous  potential  tax  loss  in  the  Foreign  Power  situation. 
Thus  we  [3313]  expect  in  each  year  for  many  years  to  come 
to  be  able  to  sell  securities  in  an  amount  to  establish  a  tax 
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loss  sufficient  to  offset  onr  current  income.  It  is  our  definite 
intention  to  do  this  and  to  the  extent  that  we  are  able  to 
do  this,  dividends  paid  to  our  stockholders  would  not  be 
taxable  as  dividend  income.  These  unrealized  losses  are 
potential  assets  of  stockholders,  and  it  is  our  position  that 
if  we  do  not  attempt  to  protect  these  values  for  our  stock¬ 
holders,  we  would  be  derelict  in  our  duty.  Our  tax  lawyer 
will  testify  in  detail  on  this  subject. 

Q.  Mr.  Calder,  Amended  Plan  III  contemplates  that  the 
company  will  continue  to  own  securities  of  Foreign  Power. 
Will  it  not  be  necessary  to  dispose  of  the  securities  of 
Foreign  Power  to  maintain  the  tax  advantages  which  you 
have  just  described?  A.  After  a  few  years,  in  order  to 
maintain  the  tax  advantage  to  our  stockholders,  we  will 
have  to  begin  to  dispose  of  our  investments  in  Foreign 
Power.  As  a  matter  of  fact,  it  is  important  to  our  stock¬ 
holders  for  this  reason,  if  for  no  other,  to  retain  our  invest¬ 
ment  in  Foreign  Power,  since  by  disposing  of  this  invest¬ 
ment  from  time  to  time  over  a  period  of  years,  we  will  be 
able  to  keep  our  dividends  non-taxable  as  income.  How¬ 
ever,  our  tax  loss  on  Foreign  Power  is  so  large  that  on  the 
basis  of  any  reasonably  forseeable  income  it  might  be  20 
or  more  years  before  we  shall  have  disposed  [3314]  of  our 
entire  investment  in  Foreign  Power.  In  view  of  the  long 
period  over  which  we  will  be  disposing  of  our  Foreign 
Power  investment,  we  are  applying  for  an  exemption  on 
the  basis  that  we  will  continue  to  retain  substantial  holdings 
of  securities  of  Foreign  Power. 

Q.  Could  not  the  same  tax  advantage  to  your  stock¬ 
holders  be  retained  if  you  were  to  sell  your  holdings  of 
United  Gas  Corporation  and  reinvest  the  proceeds  in  other 
securities?  A.  Generally  speaking,  I  understand  that  to 
be  substantially  correct.  If  we  were  to  sell  the  securities 
and  reinvest  the  proceeds,  assuming  that  we  could  earn  as 
much  or  more  than  we  now  earn  on  our  United  Gas  holdings, 
the  tax  situation  would  be  essentially  the  same  as  far  as  our 
stockholders  are  concerned.  Of  course,  the  sale  of  our 
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holdings  of  United  Gas  would  deprive  us  of  the  income 
received  until  such  time  as  we  could  reinvest  the  funds. 

As  I  shall  point  out  later,  this  might  be  a  considerable 
period  of  time,  during  which  the  stockholders  would  lose 
a  large  part  of  these  tax  benefits.  There  are  other  import¬ 
ant  reasons  which  I  shall  discuss  later  which  indicate  that 
the  disposal  of  our  investment  in  United  Gas  at  this  time 
would  be  disadvantageous  to  our  stockholders.  If  we  were 
to  distribute  our  holdings  of  United  Gas  to  our  stock¬ 
holders,  as  distinguished  from  selling  such  holdings  and 
reinvesting  [3315]  the  proceeds,  these  tax  advantages 
would  be  lost. 

Q.  Mr.  Calder,  are  you  familiar  with  the  statements 
about  the  tax  position  of  the  company  made  in  a  letter 
sent  to  your  stockholders  by  the  so-called  Lippman  Com¬ 
mittee?  A.  Yes,  I  am. 

Q.  Have  you  any  comment  on  those  statements?  A. 
Yes,  I  believe  that  the  committee  has  misrepresented  our 
position.  Their  statements  are  misleading  and  at  the  appro¬ 
priate  time,  I  expect  to  give  our  stockholders  the  true  pic¬ 
ture.  They  say,  for  example,  that  “Prospective  losses  of 
the  character  referred  to  can  only  result  from  the  sale 
below  cost  of  the  securities  which  Bond  and  Share  now 
owns.  It  is  conceivable  that  such  a  sale  might  jeopardize 
your  equity.” 

I  suppose  anything  is  possible  but  it  is  inconceivable 
to  me  that,  in  view  of  the  depreciation  in  foreign  exchange 
since  the  time  of  our  original  investment,  we  could  realize 
our  tax  cost  of  over  $285  million  on  our  investment  in 
Foreign  Power.  It  should  be  emphasized  that  this  tax 
situation  arises  because  of  losses  in  value  of  securities 
held  by  the  company,  which  occurred  many  years  ago,  but 
which  have  not  yet  been  realized.  Consequently  the  sale 
of  Foreign  Power  securities  from  time  to  time  in  the  rela¬ 
tively  small  amounts  required  to  establish  tax  losses  could 
in  no  way  jeopardize  the  equity  of  our  security  holders. 
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The  letter  goes  on  to  state  that  “since  the  tax  [3316] 
advantage  is  not  to  the  company  bnt  to  each  individual 
stockholder  and  since  the  sale  of  securities  necessary  to 
sustain  a  loss  will  be  in  the  sole  discretion  of  the  board  of 
directors,  the  possible  tax  advantage  to  stockholders  at 
this  time  appears  to  be  highly  speculative.’ * 

This  statement  does  not  seem  to  me  to  be  based  on  any 
logical  foundation.  I  do  not  see  how  the  fact  that  the  tax 
advantage  is  to  the  individual  stockholder  in  any  way 
makes  the  tax  advantages  speculative.  The  fact  is  my 
counsel  tells  me  that  under  our  program  every  stockholder 
who  pays  income  taxes  at  all,  regardless  of  his  income  tax 
bracket,  benefits  substantially  from  the  fact  that  dividends 
paid  by  the  company  to  him  will  not  be  taxable  at  all  until 
such  time  as  he  has  a  zero  tax  basis  for  his  Bond  and  Share 
stock,  and  that  thereafter  his  tax  liability  will  only  be  half 
of  what  it  would  he  if  the  dividends  were  to  be  treated  as 
ordinary  income,  with  a  ceiling  of  25  per  cent. 

Surely,  the  fact  that  the  sale  of  securities  necessary  to 
sustain  a  loss  will  be  in  the  discretion  of  the  board  of 
directors  does  not  make  the  tax  advantage  speculative.  All 
steps  taken  by  a  corporation  are  at  the  discretion  of  its 
board  of  directors.  It  is  to  be  presumed  that  the  board  of 
directors  of  any  corporation  will  act  in  the  manner  most 
advantageous  to  its  stockholders.  If  they  do  not,  they 
should  be  thrown  out  of  office. 

[3317]  Q.  Mr.  Calder,  you  have  discussed  some  factors 
relating  to  whether  or  not  your  program  is  in  the  interest 
of  investors.  Have  you  anything  to  say  as  to  whether  or 
not  your  investment  program  is  also  in  the  public  interest? 

•  ••••• 

[3318]  A.  There  will  be  considerable  testimony  here, 
[3319]  and  I  do  not  wish  to  repeat  it,  evidencing  the 
fact  that  our  program  is  very  much  in  the  public  interest. 
We  have  had  studies  made  which  will  be  introduced  by 
Dr.  Butler  of  McGraw  Hill,  indicating  that  there  is  a 
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shortage  of  venture  capital  particularly  in  certain  indus¬ 
tries,  and  especially  for  small  and  growing  enterprises. 
The  same  thing  has  been  pointed  out  by  the  Chairman  of 
this  Commission,  Mr.  McCabe,  Chairman  of  the  Federal 
Reserve  Board,  Mr.  Emil  Schram  of  the  New  York  Stock 
Exchange,  Mr.  F.  A.  Truslow,  president  of  the  New  York 
Curb  Exchange,  Mr.  Merrill  Griswold,  Chairman  of  the 
Board  of  Trustees  of  Massachusetts  Investors  Trust,  and 
testimony  to  the  same  effect  has  been  given  by  any  number 
of  other  distinguished  witnesses  before  the  Joint  Com¬ 
mittee  on  the  Economic  Report. 

The  President  of  the  United  States  only  last  week 
pointed  out  the  need  of  meeting  problems  of  small  business 
in  obtaining  adequate  equity  capital.  Mr.  Truslow  will 
appear  here  as  a  witness  on  our  behalf.  I  had  hoped  that 
Mr.  Schram  also  would  be  able  to  appear  here  as  a  witness, 
but  unfortunately  illness  has  prevented  his  doing  to.  How¬ 
ever,  his  views  have  been  set  forth  in  a  booklet  entitled, 
“Jobs  and  Taxes”,  prepared  by  Mr.  Schram,  and  Frank¬ 
lin  Cole  and  Company,  economic  consultants. 

I  have  discussed  this  problem  with  Mr.  Schram  and  I 
know  that  it  is  his  view  that  capital  is  not  being  created 
at  [3320]  a  rate  fast  enough  to  maintain  a  prosperous 
economy  and  to  provide  the  new  job  opportunities  that  our 
rapidly  growing  labor  force  demands;  that  there  is  today 
a  shortage  of  the  venture  capital  which  makes  possible  the 
development  of  new  products,  affords  the  means  to  finance 
the  adoption  of  new  industrial  techniques  that  increase  the 
productivity  of  labor,  and  keeps  alive  competition,  which 
acts  as  a  spur  to  efficiency  and  lower  prices.  I  also  know 
that  Mr.  Schram ’s  opinion  is  that  venture  capital  can  be 
used  constructively  only  when  combined  with  management 
ability. 

It  is  my  view  that  the  needs  of  business  for  equity 
capital  are  not  adequately  taken  care  of  by  existing  sources 
of  capital.  There  has  been  a  tendency  over  a  long  period 
of  years  as  figures  compiled  by  this  Commission  show,  for 
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a  disinvestment  of  capital.  There  has  been  a  growth  in 
savings,  bnt  an  increasing  part  of  that  savings  has  gone 
into  that  type  of  investment  which  would  provide  security 
rather  than  into  situations  which  offered  opportunity  for 
profit  with  an  element  of  risk,  and  an  increasingly  large 
proportion  of  the  savings  of  people  in  this  country  has  gone 
into  institutions  such  as  insurance  companies,  and  into 
pension  funds,  which  do  not  provide  a  source  of  equity 
capital,  and  an  increasing  proportion  of  the  savings  is 
being  accumulated  by  people  in  the  lower  income  brackets 
who  properly  seek  to  invest  their  money  in  securities  with 
relatively  little  risk.  There  is  [3321]  considerable  evi¬ 
dence  to  indicate  that  these  tendencies  are  likely  to  continue 
and  even  grow  in  the  future.  These  facts  are  well  known 
to  every  student  of  the  economy  of  this  country.  Others 
will  testify  at  greater  length  on  this  subject. 

So  Bond  and  Share  will  play  a  very  real  and  important 
part  in  helping  other  businesses  make  a  go  of  it,  to  the 
great  benefit  of  working  people  and  investors.  Capital 
intelligently  put  to  work  will  save  some  of  those  situations 
and  enable  others  to  grow  and  thus  provide  employment, 
purchasing  power  and  profits.  I  know  of  no  place  in  our 
American  economy  where  money  can  be  put  to  greater  eco¬ 
nomic  and  social  usefulness  than  in  this  field  of  venture 
capital. 

Q.  Will  you  please  tell  us,  Mr.  Calder,  the  basis  on  which 
the  company  seeks  to  retain  its  investment  in  Foreign 
Power?  A.  As  I  have  said,  I  have  been  advised  by  counsel 
that  Bond  and  Share  is  entitled  to  exemption  from  the  pro¬ 
visions  of  the  Act  under  Section  3  while  retaining  its 
interest  in  Foreign  Power  unless  the  Commission  finds  the 
retention  of  that  interest,  and  the  granting  of  that  exemp¬ 
tion,  is  detrimental  to  the  public  interest  or  the  interest  of 
investors  or  consumers.  I  believe  it  quite  clear  that  the 
retention  of  our  interest  in  Foreign  Power  is  in  the  public 
interest  and  in  the  interest  of  investors  and  consumers. 
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[3322]  Q.  Will  you  explain  first,  Mr.  Calder,  why  you 
believe  that  the  retention  of  Bond  and  Share’s  interest  in 
Foreign  Power  is  in  the  interest  of  investors  t  A.  First, 
we  must  consider  the  retention  of  the  company’s  invest¬ 
ment  in  Foreign  Power  prior  to  the  reorganization  of  that 
company.  I  do  not  think  I  need  to  spend  much  time  on 
this  point  as  I  do  not  believe  anybody  seriously  contests 
the  advisability  of  our  retaining  our  interest  in  Foreign 
Power  during  that  period.  The  Commission  generally  has 
been  unwilling  to  permit  a  holding  company  to  dispose  of 
its  interests  in  its  subsidiaries  until  the  capitalization  of 
those  subsidiaries  has  been  straightened  out  to  comply  with 
the  Holding  Company  Act. 

Since,  in  addition  to  owning  debt  of  Foreign  Power,  we 
own  preferred  stock  and  second  preferred  stock  of  Foreign 
Power,  on  which  there  are  substantial  arrearages,  as  well 
as  common  stock  and  option  warrants,  our  interest  in  For¬ 
eign  Power  is  clearly  not  distributable.  In  view  of  the 
uncertainties  as  to  what  may  ultimately  be  received  in 
exchange  for  our  holdings  in  the  Foreign  Power  system,  we 
could  not  dispose  of  those  securities  at  this  time  without  a 
considerable  sacrifice  of  the  interests  of  our  security 
holders. 

Moreover,  there  are  various  elements  in  the  Foreign 
Power  Situation  which  would  prevent  our  realizing  the  fair 
value  of  those  holdings  if  we  were  to  dispose  of  them  at 
[3323]  this  time.  I  include  among  such  elements,  for 
example,  the  present  uncertainties  with  respect  to  the 
foreign  situation,  and  particularly  those  with  respect  to 
the  availability  of  foreign  exchange.  Further,  the  con¬ 
struction  requirements  of  its  subsidiaries  have  imposed 
upon  Foreign  Power  an  extraordinary  cash  drain  in  recent 
years  which  has  necessitated  the  cessation  of  dividends  on 
its  preferred  stocks.  Until  Foreign  Power’s  overall  posi¬ 
tion  has  been  strengthened,  our  holdings  in  the  Foreign 
Power  situation  would  be  undervalued.  Further,  this  con¬ 
struction  program  will  produce  additional  earnings  for  the 
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Foreign  Power  System,  which  should  in  time  be  reflected 
in  increased  valne  for  our  security  holdings. 

All  of  these  things  combine  to  make  it  utterly  imprac¬ 
tical  and  nnwise  for  us  to  dispose  of  our  holdings  in  Foreign 
Power  now. 

Q.  Will  you  go  on  to  give  us  the  reasons  for  your  reten¬ 
tion  of  an  interest  in  Foreign  Powder  after  the  completion 
of  the  reorganization  of  that  company,  Mr.  Calder?  A.  It 
is  difficult  to  foresee  at  this  time  all  of  the  reasons  for  the 
retention  of  our  interest  in  Foreign  Power  after  reorgani¬ 
zation  of  that  company  because  we  do  not  know  at  this  time 
what  our  security  position  in  Foreign  Power  will  be  after 
reorganization.  As  I  have  said,  we  would  not  at  this  time 
be  coming  to  the  Commission  with  a  request  for  [3324] 
exemption  if  it  were  not  that  we  are  now  required  to  make 
the  case  for  the  retention  of  our  interest  in  United  Gas, 
but,  since  we  must  at  this  time  make  that  case,  we  must 
make  our  case  for  the  whole  program  which  includes  the 
retention  of  Foreign  Power.  For  the  purposes  of  my 
answer  I  am  assuming  that  Bond  and  Share  will  receive 
in  connection  with  the  ultimate  reorganization  of  Foreign 
Power  a  substantial  interest  in  the  common  stock  of  Foreign 
Power. 

With  that  qualification,  I  would  say  first  that  many  of 
the  factors  given  in  my  previous  answer  would  be  equally 
applicable  to  the  situation  if  Foreign  Power  were  already 
reorganized.  In  addition  there  are  the  long  term  aspects 
of  the  question.  As  I  see  the  question,  it  is  whether  over 
the  foreseeable  future,  it  is  in  the  interest  of  the  Bond  and 
Share  common  stockholders  that  we  retain  in  Bond  and 
Share  our  interest  in  the  Foreign  Power  system,  and  on 
the  other  hand,  whether  it  is  in  the  interest  of  the  other 
security  holders  in  Foreign  Power  that  we  do  so. 

The  reasons  why  I  believe  it  would  be  advantageous 
from  the  point  of  view  of  Bond  and  Share  and  the  Foreign 
Power  stockholders,  for  us  to  retain  our  interest  in  the 
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Foreign  Power  system  may  be  summarized  under  the  head¬ 
ings  of  experience  capital  and  contacts. 

I,  of  course,  was  the  president  of  Foreign  Power  from 
1927  until  November  28, 1944  at  which  time  I  became  Chair¬ 
man  [3325]  of  the  Board  of  Bond  and  Share.  Since  that 
time  I  have  kept  close  touch  with  the  affairs  of  Foreign 
Power,  as  the  Foreign  Power  situation  represents  one  of 
Bond  and  Share’s  largest  investments,  and  the  question  of 
reorganizing  Foreign  Power  under  the  Holding  Company 
Act  has  been  active  almost  continuously  since  I  have  been 
Chairman  of  the  Board  of  Bond  and  Share.  As  I  have  men¬ 
tioned,  I  am  also  a  director  of  National  City  Bank  and  have 
been  Chairman  of  the  International  Relations  Committee 
of  the  National  Association  of  Manufacturers  and  am  a 
member  of  the  Latin  American  Advisory  Committee  of  the 
Business  Advisory  Council  of  the  Department  of  Com¬ 
merce.  These  connections  keep  me  in  close  contact  with 
foreign  business  and  political  affairs. 

We  in  Bond  and  Share  and  Ebasco  Services  are  experi¬ 
enced  in  foreign  operations.  That  experience  has  been 
earned  in  part  by  working  and  living  with  various  phases 
of  Foreign  Power’s  operations  over  a  period  of  years. 
That  had  to  do  with  helping  to  create  and  build  up  what 
is  today  an  outstanding  example  of  the  bringing  of  Ameri- 
ican  capital  and  technical  skill  to  foreign  countries.  We 
understand  the  many  peculiar  problems  arising  from 
foreign  laws  and  customs  differing  from  our  own,  the 
peculiar  problems  of  having  to  import  the  major  items  of 
equipment  required  in  utility  operation,  of  grappling  with 
exchange  rates  and  foreign  currency  convertibility  and 
transfer,  and  other  factors  [3326]  of  which  I  have  already 
spoken.  We  have  learned  the  importance  of  time  in  work¬ 
ing  out  solutions  to  problems  arising  from  these  many 
factors. 

Second,  the  history  of  Foreign  Power  indicates  that  con¬ 
siderable  advantages  arise  from  the  holding  of  a  major 
interest  in  that  company  by  a  company  with  substantial 
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financial  resources  of  its  own.  These  advantages  do  not 
arise  only,  or  even  necessarily  out  of  further  investment  in 
the  Foreign  Power  Situation,  but  may  be  indirectly  real¬ 
ized  because  it  affects  the  willingness  of  other  persons  to 
advance  the  money  required  to  meet  Foreign  Power’s 
capital  requirements.  The  willingness  of  the  banks  to 
lend  $15  million  to  Foreign  Power  recently  was  in  my 
opinion,  without  doubt  influenced  by  the  fact  that  Bond  and 
Share  had  a  very  substantial  financial  stake  in  the  Foreign 
Power  situation. 

The  third  factor  that  I  mentioned  was  contacts.  Ebasco 
Services  has  its  own  independent  standing  as  an  organiza¬ 
tion  capable  of  performing  work  in  the  foreign  field  as  it 
has  demonstrated  in  work  done  for  the  Foreign  Power 
system  as  well  as  since  it  branched  out  into  service  work 
for  non-associate  clients.  To  illustrate,  Ebasco  has  recently 
been  or  is  now  engaged  in  work  for  clients  in  India,  Thai¬ 
land,  Greece,  Iran,  Japan,  Ecuador,  and  Venezuela.  Several 
foreign  organizations  have  recently  come  to  us  to  ask 
that  we  work  our  programs  with  them  for  cooperation  in 
engineering  [3327]  and  construction  work  as  well  as  in 
investments  abroad. 

•  ••••• 

[3328]  Furthermore,  Ebasco  will  continue  to  be  an 
important  factor  in  the  continued  development  of  the 
domestic  utility  industry,  which  is  generally  recognized 
as  the  best  in  the  world. 

Thus,  through  Bond  and  Share’s  organization,  Foreign 
Power  and  its  own  service  organization  under  our  program, 
will  have  direct  access  to  facilities,  knowledge  and  experi¬ 
ence  of  an  organization  with  a  wide  range  of  capabilities 
operating  on  a  world  wide  scale.  Our  experience  and  con¬ 
tacts  should,  therefore,  encourage  us  to  help  Foreign  Power 
to  become  a  profitable  enterprise  for  American  investors. 

It  may  not  be  out  of  place  to  point  out  that  in  the 
opinion  of  the  District  Court  in  Maine  which  approved  the 
Foreign  Power  reorganization  plan,  it  was  stated  that 
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“Bond  and  Share  contributed  to  Foreign  Power  much 
skillful  and  aggressive  management.  This  has  been  an 
enterprise  which  would  today  be  prospering  were  it  not  for 
the  peculiarly  drastic  effect  upon  it,  as  a  foreign  project, 
of  the  world  depression.” 

[3329]  On  the  other  hand,  Foreign  Power  can  be  of 
real  service  to  us  in  our  program.  South  America  and 
Central  America  will  not  always  be  in  the  unfortunate 
position  in  which  they  find  themselves  now  due  to  a  shortage 
of  dollar  exchange.  Important  opportunities  for  profit  will 
present  themselves  in  those  countries,  opportunities  which 
will  be  highly  important  to  the  national  interest,  as  well 
as  advantageous  to  Bond  and  Share’s  stockholders.  The 
experience,  contacts  and  personnel  of  Foreign  Power  in 
foreign  countries  will  be  very  helpful  to  Bond  and  Share 
in  obtaining  business  in  those  countries,  and  utilizing  most 
profitably  our  unique  combination  of  capital  and  skill. 

•  ••••• 

[3332]  Q.  In  your  previous  answer,  Mr.  Calder,  you 
stated  that  certain  opportunities  which  might  be  presented 
to  Bond  and  Share  through  a  continuing  association  with 
Foreign  Power  would  be  highly  important  to  the  national 
interest.  Would  [3333]  you  elaborate  on  this  point?  A. 
President  Truman,  in  his  inaugural  address,  outlined  a 
“bold  new  program  making  the  benefits  of  our  scientific 
advances  and  industrial  progress  available  for  the  improve¬ 
ment  and  growth  of  undeveloped  areas.”  This  has  come 
to  be  known  as  the  Point  4  Program  of  the  Federal  Govern¬ 
ment.  It  is  fundamentally  in  the  best  interests  not  only 
of  the  United  States,  but  of  its  neighbors  in  the  Western 
Hemisphere,  that  there  exist  the  strongest  possible  econ¬ 
omic  and  political  ties  between  them.  In  many  respects 
Latin  American  nations  are  economically  in  a  position 
similar  to  that  in  which  the  United  States  was  early  in  its 
history.  In  the  early  development  of  the  United  States, 
foreign  capital  played  a  large  part.  The  Latin  American 
countries  do  not  now  have  available  the  capital  which  is 
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required  for  the  full  development  of  their  own  natural 
resources,  and  the  development  of  industries  which  can 
raise  the  standard  of  living  in  those  countries. 

The  interest  of  the  United  States  in  the  economic  pro¬ 
gress  of  the  Latin  American  countries  is  important  to  us 
because  of  this  country’s  trade  relations  with  those  coun¬ 
tries.  The  economic  development  of  those  countries  will 
produce  broader  markets  for  our  own  products.  More¬ 
over,  the  economic  development  of  those  countries  is  very 
important  to  us  from  the  standpoint  of  hemisphere  defense. 
Should  another  world  war  [3334]  arise,  it  will  undoubtedly 
be  even  more  true  than  in  World  War  II  that  the  defense 
of  the  hemisphere  will  depend  upon  integration  of  the 
whole  area  for  that  purpose.  From  that  viewpoint,  alone, 
it  is  important  that  all  elements  of  the  integration  be  as 
strong  economically  as  possible. 

It  follows,  I  think,  therefore,  that  continued  economic 
development  throughout  the  hemisphere  is  important  from 
the  standpoint  of  national  survival  of  ourselves,  as  well  as 
our  neighbors. 

In  this  connection,  I  should  like  to  read  an  excerpt  from 
a  press  release  of  the  Export-Import  Bank,  dated  Decem¬ 
ber  23, 1948,  in  connection  with  a  credit  granted  to  Foreign 
Power’s  Brazilian  subsidiaries. 

‘‘The  demand  for  power  from  Brazilian  indus¬ 
tries,  agriculturists  and  other  consumers  in  the 
industrialized  and  agricultural  sections  served  by 
the  applicants  is  constantly  increasing.  Abundant 
supplies  of  power  are  essential  to  the  development 
of  industry  and  the  processing  of  agricultural  prod¬ 
ucts,  demands  having  exceeded  capacity  during  the 
last  few  years.  Material  benefits  to  the  Brazilian 
economy,  including  its  foreign  trade  position,  will 
accrue  from  these  developments. 

“The  operations  of  these  companies  have  been  a 
credit  to  United  States  and  Brazilian  private  enter¬ 
prise  and  should  continue  to  be  productive  of  good 
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will  as  [3335]  long  as  the  companies  provide  ade¬ 
quate  modern  facilities  and  services.  The  ability  of 
this  system  to  finance  needed  improvements  and 
expansion  is,  therefore,  of  great  interest  to  the 
United  States.  It  is  believed  that  an  American  com¬ 
pany  which  successfully  fosters  the  cooperation  of 
local  capital  and  thereby  makes  a  contribution  to 
good  international  relations,  is  entitled  to  suitable 
support  by  the  Export  Import  Bank. 

“This  credit  will  not  only  assist  in  financing  the 
immediate  exportation  of  United  States  materials 
and  equipment,  but  also  through  the  further  devel¬ 
opment  of  Brazilian  agriculture  and  industry  will 
encourage  a  market  for  a  wide  range  of  United  States 
exports  in  future  years.” 

Through  the  continued  cooperation  of  ourselves,  Ebasco 
and  Foreign  Power,  we  should  be  able  to  make  a  substan¬ 
tial  contribution  to  the  Point  4  Program.  This  will  come 
about  through  the  development  of  the  Foreign  Power  utility 
system  itself,  and  through  the  availability  of  our  know-how 
in  the  development  of  Latin  American  resources. 

Q.  You  also  mentioned  earlier,  Mr.  Calder,  tax  advan¬ 
tages  which  would  accrue  to  the  stockholders  of  Bond  and 
Share  through  the  retention  of  your  interest  in  Foreign 
Power.  Do  you  consider  this  important  from  the  stand¬ 
point  [3336]  of  your  stockholders?  A.  Yes,  it  is  very 
important  from  the  point  of  view  of  our  stockholders.  We 
have  a  very  large  potential  loss  on  our  investment  in  For¬ 
eign  Power.  While  it  may  seem  peculiar  to  refer  to  a  loss 
as  an  asset,  it  is  nevertheless  true  that  this  loss  now  con¬ 
stitutes  a  substantial  asset  for  the  stockholders  of  the  com¬ 
pany,  which  would  be  dissipated  if  we  were  forced  to 
dispose  of  our  holdings  in  Foreign  Power  at  this  time. 

I  have  pointed  out  that  through  the  disposition  of  our 
investment  in  Foreign  Power  over  a  period  of  years,  we 
will  be  able  to  keep  our  dividends  non-taxable  as  ordinary 
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income,  and  thus  pass  on  to  onr  stockholders  the  benefit  of 
onr  income  from  United  Gas  and  onr  other  holdings  with 
this  tax  advantage.  This  is  very  important  to  our  stock¬ 
holders.  Also,  our  loss  on  the  Foreign  Power  investment 
will  enable  us  to  realize  capital  gains  without  becoming 
subject  to  capital  gains  taxation.  While  we  presently  have 
a  substantial  capital  loss  carryover,  this  carryover  is  good 
for  only  a  limited  period  of  time.  The  realization  of  capital 
losses  through  the  sale  from  time  to  time  of  part  of  our 
Foreign  Power  holdings  will  provide  an  offset  to  capital 
gains  we  may  realize  in  the  future,  and  may  save  the  com¬ 
pany  very  substantial  taxes. 

I  think  that  this  tax  position  provides  another  strong 
[3337]  reason  for  permitting  us  to  retain  our  holdings 
in  Foreign  Power  unless  it  can  be  very  clearly  demonstrated 
that  our  retention  of  this  interest  contravenes  the  stand¬ 
ards  of  the  Public  Utility  Holding  Company  Act.  I  am 
advised  by  counsel  this  is  not  the  case. 

Q.  Turning  now  to  United  Gas,  will  you  tell  us,  Mr. 
Calder,  how  this  investment  ties  into  your  program?  A. 
Basically,  our  investment  in  United  Gas  must  be  regarded 
as  a  substantial  part  of  our  pool  of  capital.  The  retention 
of  United  Gas  represents  an  important  ingredient  in  the 
Bond  and  Share  situation  as  it  embarks  on  a  new  field 
for  three  reasons : 

One,  it  represents  a  profitable  investment  as  to  return 
and  appreciation. 

Two,  it  represents  an  element  of  financial  strength  in 
meeting  unforeseeable  future  developments  which  is  espe¬ 
cially  important  when  investing  substantial  funds  in  new 
and  growing  enterprises. 

Three,  as  Bond  and  Share  gradually  divests  itself  of 
its  holdings  of  United  Gas  through  distribution  as  dividends 
over  a  period,  or  by  sale  through  a  rights  offering,  or 
otherwise,  the  resulting  cash  will  provide  a  substantial 
source  of  funds  for  investment  in  various  other  industries, 
as  attractive  opportunities  develop. 
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As  I  have  indicated,  the  amount  of  cash  we  will  have 
[3338]  available  for  investment  will  be  in  the  neighborhood 
of  $25  million  reduced  by  whatever  amount  we  may  be 
required  to  pay,  if  we  are  required  to  pay  any  amount,  to 
our  former  preferred  stockholders.  With  an  investment  in 
United  Gas,  our  pool  of  capital  would  be  in  the  neighbor¬ 
hood  of  $75  million  rather  than  $25  million. 

Q.  Why  is  a  pool  of  $75  million  any  better  than  a  pool 
of  $25  million,  Mr.  Calder?  A.  First  of  all,  it  gives  a 
great  deal  more  flexibility.  With  a  pool  of  say  $25  million, 
in  order  to  obtain  proper  diversity,  we  ought  not  to  invest 
more  than  a  maximum  of  two  and  a  half  million  dollars 
in  any  single  enterprise.  The  effect  is  to  limit  greatly  the 
kinds  of  situations  in  which  you  can  invest  your  capital, 
and  it  may  very  well  mean  a  substantial  loss  of  profit 
opportunities.  Furthermore,  the  cost  is  just  as  much  to 
watch  over  an  investment  of  two  and  a  half  million  dollars 
as  it  costs  to  look  after  an  investment  of  $5  million  or 
$10  million,  and  from  this  point  of  view  there  is  sub¬ 
stantial  advantage  in  being  free  to  take  some  larger 
participations. 

There  is  the  converse  of  this.  You  can  not  get  the 
kind  of  diversification  with  a  $25  million  pool  that  you  can 
get  with  a  $75  million  pool,  unless  you  reduce  your  individual 
participations  to  such  a  small  amount  that  it  costs  a  lot 
to  look  after  each  one.  Whatever  the  risk  attaching  to 
any  [3339]  particular  investment  that  risk  is  mathe¬ 
matically  smaller  risk  for  the  whole  operation  if  you  have 
a  $75  million  pool  than  if  you  have  a  $25  million  pool. 

We  have  talked  to  a  number  of  people  who  have  had 
small  pools  of  capital,  and  they  have  advised  us,  first,  that 
they  have  been  greatly  hampered  by  the  relatively  small 
size  of  their  pools  of  capital  since  their  funds  quickly 
became  frozen,  and  they  were  unable  to  take  participations 
in  other  attractive  investments  as  they  come  around. 

Second,  that  a  fairly  large  pool  of  capital  is  essential  in 
order  to  spread  the  company’s  overhead,  and  third,  that  a 
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stable  income  producing  security  is  important  to  produce 
the  proper  kind  of  balance  in  a  portfolio,  a  part  of  which, 
as  I  have  said,  may  be  composed  of  non-income  producing 
investments. 

Q.  But  of  course  you  would  have  still  75  million  of 
capital  available  for  investment  if  you  were  to  sell  your 
investment  in  United  Gas,  would  you  not?  A.  Yes,  we 
would  still  have  the  capital,  but  the  sale  of  our  investment 
in  United  Gas,  even  through  a  rights  offering,  would  in  my 
opinion  not  be  in  the  interest  of  the  common  stockholders 
of  Bond  and  Share,  since  we  would  probably  be  required 
to  dispose  of  that  substantially  below  its  potential  value. 
Our  experience  with  rights  offerings  indicates  that  the  vast 
majority  of  our  stockholders  sell  rather  than  [3340]  exer¬ 
cise  their  rights,  so  that  to  this  vast  majority  of  stock¬ 
holders  a  rights  offering  is  equivalent  to  a  sale  to  outside 
interests. 

There  are  other  important  reasons  why  we  ought  not 
to  sell  our  interests  in  United  Gas.  It  is  very  important  in 
a  program  such  as  ours,  as  I  have  said,  that  we  start  with 
our  capital  invested  to  a  large  extent  in  securities  that  will 
produce  stable  income  and  have  substantial  growth  possi¬ 
bilities.  It  would  not  be  possible  to  invest  as  much  as  $75 
million  prudently,  with  a  proper  investigation  of  each  com¬ 
pany  in  which  an  investment  was  made,  except  over  a 
rather  considerable  period  of  time.  If  we  were  to  start  with 
$75  million  in  cash,  we  would  have  to  keep  our  money 
invested  in  low  income  producing  securities,  probably  in 
government  bonds,  pending  the  completion  of  investiga¬ 
tions  as  to  where  we  should  put  our  money.  Further,  we 
should  have  a  stable  income  producing  security  in  our  port¬ 
folio  from  the  very  beginning.  Many  of  the  investments 
we  will  make  will  be  made  not  for  immediate  income,  but 
for  possibilities  of  capital  appreciation.  These  will  not 
begin  to  produce  income  for  some  time.  Nevertheless,  it 
would  be  in  the  interest  of  the  stockholders  of  Bond  and 
Share  if  we  are  in  a  position  to  pay  regular  dividends  to 
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them.  This  would  improve  the  investment  quality  of  the 
stock  and  would  be  important  to  the  stockholders.  Fur¬ 
thermore,  our  investment  in  United  Gas  would  enable  us  to 
continue  [3341]  a  program  of  paying  dividends  not  taxable 
as  ordinary  income. 

If  the  company  holds  its  investment  in  United  Gas,  it 
is  in  a  position  where  it  can  begin  to  invest  promptly  most 
of  the  $25  million  it  will  receive  from  the  disposition  of  its 
remaining  domestic  investments  without  having  to  retain 
a  substantial  amount  of  cash  or  low  yielding  readily  mar¬ 
ketable  securities.  Without  the  investment  in  United  Gas, 
it  would  be  obliged  to  hold  cash  or  marketable  securities  as 
a  reserve  of  capital  which  may  be  required  on  investments 
it  makes,  which  have  intrinsic  merit,  but  which  may  need 
additional  cash  in  their  early  period  of  development.  The 
United  Gas  investment  provides  an  income  producing  pri¬ 
mary  reserve,  and  provides  the  ballast  for  the  entire  opera¬ 
tion.  Without  such  ballast,  the  company  would  have  to 
keep  a  substantial  amount  of  idle  cash. 

Q.  Isn’t  two  thirds  of  your  immediate  available  capital 
a  lot  to  have  invested  in  one  enterprise,  however,  Mr.  Cal¬ 
der?  A.  Ordinarily  I  would  think  that  would  be  so,  and  I 
think  that  over  a  period  of  time  we  will  be  reducing  the  size 
of  our  investment  in  United  Gas.  However,  this  would 
occur  only  after  we  have  invested  our  free  assets  in  other 
enterprises,  and  through  those  investments  demonstrated 
the  success  of  our  program.  We  would,  of  course,  not  dis¬ 
pose  of  [3342]  our  interest  in  United  Gas  unless  there 
appeared  to  be  more  attractive  investment  opportunities 
elsewhere. 

I  should  expect  that  we  would  maintain  a  substantial 
investment  in  United  Gas  until  other  investment  opportu¬ 
nities  arise  which  are  more  attractive  from  the  point  of 
view  of  income  and  potential  growth  than  United  Gas. 

Q.  Do  you  have  other  reasons  why  you  believe  it  is  in 
the  interest  of  the  stockholders  of  Bond  and  Share  and  in 
the  public  interest  for  the  company  to  retain  its  investment 


148 


Curtis  E.  Colder,  for  Petitioner — Direct. 

in  United  Gas?  A.  Yes  I  do.  United  Gas  is  worth  more 
to  our  stockholders  in  onr  hands  than  it  is  in  their  own 
hands.  I  have  previously  pointed  ont  that  dividends  from 
United  Gas  paid  directly  to  onr  stockholders  would  be  tax¬ 
able  as  ordinary  income,  whereas  an  equivalent  dividend 
paid  by  Bond  and  Share  would  not  under  our  proposal  be 
so  taxable. 

It  must  be  realized  that  our  desire  to  retain  an  invest¬ 
ment  in  United  Gas  does  not  arise  out  of  the  fact  that  it 
is  our  largest  single  domestic  investment.  We  have  care¬ 
fully  studied  the  United  Gas  situation  and  we  have  deter¬ 
mined  that  an  investment  in  United  Gas  is  exactly  of  the 
character  that  is  to  be  desired  in  our  portfolio.  As  I  have 
said,  it  will  produce  stability  of  income  and  our  investiga¬ 
tions  indicate  that  it  has  potential  growth  possibilities 
which  make  it  very  attractive  from  the  point  of  view  of  our 
stockholders. 

[3343]  Our  interest  in  United  Gas,  of  course,  is  of  long 
standing.  Bond  and  Share  created  United  Gas.  We  have 
studied  the  United  Gas  situation  over  a  long  period  of  time, 
and  we  believe  we  are  in  a  position  to  appraise  perhaps 
better  than  others  what  its  potentialities  are. 

Now,  you  must  realize  that  we  do  not  regard  an  invest¬ 
ment  in  United  Gas  an  investment  in  the  public  utility 
business  in  the  sense  in  which  that  term  is  used  in  the 
Holding  Company  Act.  United  Gas  is  predominantly  an 
industrial  enterprise.  The  largest  source  of  its  revenue 
comes  from  natural  gas  production  and  transmission,  not 
from  distribution.  It  has  substantial  interests  in  the  pro¬ 
duction  of  sulphur  and  oil,  and  other  hydrocarbons  which 
are  a  byproduct  of  natural  gas  production.  It  is  proposing 
in  the  near  future  to  make  a  very  substantial  investment 
in  the  potash  business. 

The  principal  resources  of  United  Gas  are  its  reserves 
of  hydrocarbon  raw  materials.  These  reserves  are,  of 
course,  of  great  value  when  conceived  to  be  reserves  of  a 
fuel  supply. 
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As  a  result  of  studies  made  in  connection  with  the  1946 
proceedings  involving  Electric  Power  and  Light  Corpora¬ 
tion,  we  came  to  be  of  the  view  that  added  values  attach 
to  these  reserves  when  conceived  to  be  not  only  reserves 
of  fuel,  but  also  reserves  of  chemical  raw  materials.  This 
is  supported  by  studies  we  have  had  made  to  check  our  own 
judgment  by  competent  authorities  who  will  testify  in  this 
proceeding.  [3344]  The  management  of  United  Gas  has 
expressed  to  us  their  great  interest  in  the  possibilities  of 
the  utilization  of  natural  gas  as  a  raw  material  for  chemical 
production,  and  their  interest  extends  to  participation  in 
the  venture  as  a  partner,  rather  than  merely  a  supplier  of 
raw  material.  We  have  been  working  with  the  National 
Research  Corporation  making  initial  studies  as  to  the 
possibilities  in  the  petro-chemical  field.  National  Research 
is  a  highly  competent  organization  located  in  Cambridge, 
Massachusetts,  engaged  in  industrial  research  and  develop¬ 
ment  and  commercialization  of  new  processes  and  products. 
They  do  work  for  a  few  of  the  best  known  organizations 
in  the  country,  including  the  Atomic  Energy  Commission. 

We  believe  that  we,  together  with  such  an  organization, 
and  United  Gas,  and  possibly  ultimately  some  chemical  con¬ 
cern  as  a  partner,  have  all  the  ingredients  necessary  for  the 
successful  exploitation  of  these  natural  gas  reserves  in 
the  petro-chemical  field.  This  would  be  a  partnership  in 
which  each  partner  makes  a  contribution,  and  it  is  the 
existence  of  the  partnership  that  will  make  for  successful 
operation.  There  will  be  other  testimony  on  the  point  by 
others  who  know  more  about  this  subject  than  I,  but  I  do 
want  to  say  a  few  things. 

In  the  first  place,  it  is  obvious  that  United  Gas  in  this 
partnership  can  make  a  very  substantial  contribution 
[3345]  through  its  ownership  of  these  reserves  of  raw 
materials  and  its  knowledge  of  the  possibilities  inherent 
in  their  exploitation.  We,  on  the  other  hand,  possess  skills 
the  United  Gas  organization  does  not  have.  These  have 
been  developed  through  the  work  of  our  Ebasco  organiza- 
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tion  for  the  utility  industry  and  industrial  clients  over  a 
period  of  many  years.  The  partnership  possibilities  which 
I  have  mentioned  earlier  with  investment  bankers  is  a  very 
important  contribution  that  we  could  make  to  the  success 
of  this  venture.  Our  financial  experience,  as  well  as  our 
operating  experience,  is  more  diversified  than  that  of 
United  Gas,  because  of  the  variety  of  fields  in  which  we 
have  worked  and  will  be  working  both  as  a  result  of  Ebasco 
operations  and  in  connection  with  the  investment  of  our 
pool  of  capital. 

Q.  Will  you  please  amplify  the  last  part  of  your  last 
answer  respecting  the  contributions  you  expect  Bond  and 
Share  to  make  to  the  partnership?  A.  Yes.  There  are 
several.  It  should  be  obvious  that  a  chemical  undertaking 
is  a  venture  into  a  strictly  industrial  field  requiring  differ¬ 
ent  types  of  facilities  and  different  types  of  technical  skill 
from  those  usually  found  in  an  organization  such  as  that 
of  United  Gas.  Furthermore,  chemical  undertakings  may 
well  require  substantial  capital. 

As  I  see  it,  from  the  standpoint  of  United  Gas,  the 
utilization  of  industrial  facilities  and  technical  skills, 
[3346]  particularly  geared  to  the  chemical  industry,  if  the 
development  gets  to  that  point,  would  involve  for  United 
Gas  rather  substantial  additions  to  their  own  facilities  and 
organization,  or  the  acquisition  of  such  facilities  through 
an  association  with  someone  else. 

To  some  extent  the  same  is  true  from  the  standpoint  of 
capital  for  any  ultimate  chemical  undertaking.  United  Gas 
is  today  and  presumably  always  will  be  a  substantial  whole¬ 
sale  supplier  of  natural  gas.  To  maintain  its  position  in 
that  field  alone  will  require  substantial  amounts  of  new 
capital.  For  United  Gas  to  take  full  advantage  of  possible 
new  developments  created  in  the  chemical  field  it  may  well 
find  it  advantageous  to  have  an  association  with  someone 
else  who  can  aid  in  procuring  the  capital  required  for  the 
chemical  aspects  of  the  business. 
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Bond  and  Share  will  have  a  certain  amount  of  capital 
which  presumably  would  be  available  for  attractive  oppor¬ 
tunities  in  the  chemical  field,  but  more  than  that,  Bond  and 
Share  is  in  a  position  to  attract  additional  participations 
in  ventures  which  seem  attractive  to  it,  and  can  thus  aid 
United  from  the  capital  supply  standpoint. 

I  think  it  is  fair  to  say  that  no  other  stockholder  in 
United  Gas  would  be  as  well  equipped  as  Bond  and  Share 
to  aid  United  Gas  in  taking  advantage  of  possible  oppor¬ 
tunities  for  increased  earnings  from  industrial  chemical 
developments. 

[3347]  Q.  How  would  consumers  be  affected  by  the 
proposed  research  program?  A.  I  can  not  see  how  they 
would  be  affected  except  favorably.  One  example  would 
be  that  an  increased  value  for  the  raw  material  liquid 
byproducts  of  United  Gas,  to  the  extent  that  they  may  be 
treated  as  credits  to  the  cost  of  gas,  would  be  beneficial  to 
consumers  by  serving  to  reduce  the  cost  of  gas  to  them. 

Q.  Do  you  believe  the  research  program  is  in  the  public 
interest?  A.  Yes,  there  is  a  decided  public  interest  in 
what  I  have  been  speaking  of.  If  we  are  successful  in 
creating  new  commercial  undertakings  out  of  this  pro¬ 
gram,  at  the  very  least  it  will  provide  new  outlets  for  raw 
materials  available  in  the  Gulf  South  area.  If  a  new  chem¬ 
ical  venture  becomes  established  as  the  result  of  our  efforts, 
it  should  make  a  contribution  to  the  development  of  the 
economy  of  that  area. 

In  the  broader  sense  it  will  contribute  to  the  national 
economy  just  as  any  other  new  business  undertaking  which 
turns  out  successfully  can  contribute  to  the  creation  of 
more  jobs,  more  opportunities  for  people  and  provide  new 
products  or  products  at  lower  prices,  which  contribute 
toward  improving  the  living  standards  of  people.  Our 
whole  concept  is  consistent  with  the  general  national  policy 
of  devoting  our  natural  resources  to  those  uses  which  are 
productive  of  the  greatest  [3348]  values  in  the  economy. 
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We  believe,  therefore,  that  this  community  of  interest 
with  United  Gas  will  enable  us  to  make  a  substantial  profit 
for  our  stockholders,  both  directly  and  indirectly  through 
our  United  Gas  holdings,  and  at  the  same  time  we  believe 
that  it  will  substantially  enhance  the  value  of  the  stock 
held  by  other  investors  in  United  Gas.  It  will  be  beneficial 
to  consumers  and  will  serve  the  public  interest. 

Q.  What  would  be  the  relative  participation  of  United 
Gas  and  Bond  and  Share  in  such  a  partnership  as  you 
describe?  A.  All  of  our  discussions  have  been  on  the 
basis  of  equal  investments  and  equal  participation  in 
profits. 

Q.  Would  it  not  be  possible  for  United  Gas  to  have  all 
the  benefits  you  described  without  any  ownership  of  secu¬ 
rities  of  United  Gas  by  Bond  and  Share?  A.  No,  I  don’t 
think  it  would  be  possible.  It  should  be  apparent  from 
what  I  have  previously  said  that  the  kind  of  relationship 
with  United  Gas  which  we  in  Bond  and  Share  contemplate 
is  more  than  a  simple  partnership  arrangement.  Where 
two  business  organizations  undertake  a  joint  business  ven¬ 
ture  with  each  assuming  his  proportionate  part  of  the 
costs,  risks  and  responsibilities,  and  sharing  similarly  in 
the  fruits  of  the  endeavor.  That  kind  of  partnership  is  not 
dependent  upon  existence  of  an  investment  by  one  partner 
in  the  other.  We  are  talking  about  United  Gas  having  a 
[3349]  substantial  stockholder  who  is  vitally  interested  in 
and  desirous  of  doing  all  in  his  power  to  help  make  the 
whole  United  Gas  situation  more  valuable  for  all  stock¬ 
holders.  We  as  such  a  stockholder,  as  I  have  indicated,  are 
equipped  in  terms  of  manpower,  financial  resources  and 
access  to  capital  to  bring  to  United  Gas  constructive  aids 
which  no  ordinary  investor  could  ever  supply.  In  the  ordi¬ 
nary  course  of  business  many  opportunities  will  undoubt¬ 
edly  arise  where  the  kind  of  partnership  arrangement  I 
am  describing  will  be  mutually  beneficial.  The  petro-  chemi¬ 
cal  program  is  merely  an  example  of  one  way  in  which  the 
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relationship  we  contemplate  can  be  beneficial  to  United  Gas. 
From  the  viewpoint  of  why  Bond  and  Share  should  be  will¬ 
ing  to  apply  for  the  benefit  of  United  Gas,  its  varied 
resources,  the  answer  lies  in  the  fact  that  if  this  partner¬ 
ship  works  out  successfully,  Bond  and  Share  stands  to 
profit  in  two  ways ;  first,  it  will  provide  profitable  use  of  our 
capital,  on  which  we  hope  to  earn  a  satisfactory  return. 
Second,  since  United  Gas  will  also  have  an  opportunity  to 
make  a  profit  in  such  a  venture,  it  will  serve  to  enhance  the 
value  of  our  investment  in  United  Gas.  This  double  incen¬ 
tive  would  simply  be  lost  if  we  were  to  dispose  of  our  invest¬ 
ment  in  United  Gas. 

Q.  "With  a  27  per  cent  interest  in  the  common  stock 
of  United  Gas,  is  Bond  and  Share  in  your  opinion  in  a 
position  to  dominate  and  control  that  company?  [3350] 
A.  As  a  practical  matter,  I  don’t  think  that  Bond  and  Share 
is  in  a  position  to  control,  or  controls  United  Gas.  Fur¬ 
thermore,  we  don’t  want  such  control.  Our  arrangement, 
as  I  have  said,  is  a  partnership  arrangement,  and  our  inter¬ 
est  in  United  Gas  is  our  interest  in  a  large  investment, 
not  an  interest  in  a  subsidiary  company.  Stockholders  of 
United  Gas  to  whom  I  have  talked  have  not  indicated  that 
they  fear  domination  by  Electric  Bond  and  Share  Com¬ 
pany.  On  the  contrary,  almost  all  to  whom  I  have  spoken 
have  expressed  the  viewpoint  that  we  are  in  a  position  to 
make  a  substantial  contribution  to  United  Gas,  that  our 
retention  of  an  interest  in  United  Gas  could  not  possibly 
work  out  to  their  detriment  and  that  it  might  work  out 
very  much  to  their  advantage. 

I  do  not  understand  why  this  question  of  control  or  no 
control  should  be  considered  of  much  importance,  as  related 
to  our  exemption  application,  since  as  I  understand  it, 
this  Commission  will  in  any  event  be  standing  by  so  as 
to  make  sure  that  all  interests  of  investors  and  consumers 
are  adequately  protected,  in  every  way,  in  so  far  as  the 
relations  between  Bond  and  Share  and  United  Gas  are 
concerned. 
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Q.  Have  you  any  comments,  Mr.  Calder,  on  the  state¬ 
ment  in  the  letter  of  the  Lippman  Committee  which  reads 
as  follows : 

“While  Bond  and  Share  now  owns  United  Gas 
stock  as  a  registered  public  utility  holding  company, 
subject  to  Securities  and  Exchange  Commission,  if 
it  succeeds  [3351]  in  having  its  Plan  approved,  it 
will  own  United  Gas  stock  as  an  investment  type 
company,  free  from  the  operation  of  the  Public 
Utility  Holding  Company  Act.  We  believe  this  situ¬ 
ation  will  be  disadvantageous  to  you  for  it  is  his¬ 
torical  among  most  investment  companies  of  the 
type  which  Bond  and  Share  proposes  to  become, 
for  the  stock  in  such  companies  to  sell  at  a  discount 
below  its  net  asset  value.  A  survey  of  well-known 
financial  statistical  services  indicates  that  the  asset 
value  of  Bond  and  Share  at  the  present  time  has  an 
estimated  value  of  between  $25  and  $30  per  share. 
We  believe  that  your  stock  will  sell  at  a  substantially 
lower  price  should  Bond  and  Share  become  an  invest¬ 
ment  corporation.’  ’ 

A.  Several  of  the  statements  which  you  have  just  quoted 
are  wholly  unsupported,  and  I  believe  they  are  incorrect. 
For  example,  there  is  an  implication  in  the  statement  that 
Bond  and  Share  common  stock  will  sell  at  a  lower  price 
if  its  program  is  carried  out  than  it  now  sells  at.  This  I 
believe  to  be  completely  incorrect,  and  I  do  not  know  of  any 
support  for  such  an  assertion. 

In  the  first  place,  it  is  wholly  fallacious  to  conclude 
that  because  certain  investment  company  stocks  sell  at  a 
discount  from  underlying  asset  value,  a  similar  discount 
would  exist  on  the  Bond  and  Share  common  stock  when 
Bond  and  Share’s  [3352]  program  is  of  a  wholly  differ¬ 
ent  character  from  that  of  the  usual  investment  company. 
It  is  obvious  to  me,  moreover,  that  a  large  part  of  the 
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so-called  discount  between  underlying  value  and  the  mar¬ 
ket  value  of  the  Bond  and  Share  Common  stock  represents 
uncertainty  of  investors  as  to  what  the  ultimate  value  of 
our  Foreign  Power  holdings  may  be.  Any  discount  from 
underlying  asset  value  will  tend  to  become  smaller  as  uncer¬ 
tainties  are  eliminated  in  the  Foreign  Power  picture.  It 
is  the  view  of  some  authorities  that  the  tax  advantages 
of  our  program  are  such  as  to  narrow,  if  not  to  eliminiate, 
any  remaining  discount  from  underlying  asset  value. 

However,  this  does  not  go  to  what  I  consider  to  be  the 
basic  fallacy  in  the  argument  made  by  the  Lippman  Com¬ 
mittee.  What  this  argument  means,  if  carried  out  to  its 
logical  conclusion,  is  that  the  stockholders  of  any  com¬ 
pany  ought  to  seek  a  distribution  of  its  assets  if  the  market 
value  of  the  stock  is  less  than  what  the  underlying  asset 
value  is  computed  to  be.  Now,  let’s  see  what  this  would 
lead  to. 

This  would  mean,  first  of  all,  that  practically  every 
closed  end  investment  company  in  the  country  ought  to  be 
liquidated.  Let  me  quote  a  few  figures  to  show  what  I 
mean. 

At  latest  available  dates,  discounts  from  net  asset  value 
at  which  a  group  of  well  known  closed-end  investment 
company  issues,  with  active  markets  were  selling,  ranged 
from  9  per  cent  to  around  45  per  cent.  For  a  group  of 
non-leverage  [3353]  issues,  the  range  was  10  per  cent  to 
33  per  cent.  An  exception  to  this  general  situation  was  the 
stock  of  Lehman  Corporation  which,  at  September  30, 1949, 
was  selling  at  a  premium  of  3  per  cent. 

The  situation  at  the  latest  available  dates  is  typical,  not 
unusual.  For  many  years,  the  stocks  of  these  companies 
have  generally  sold  below  asset  value. 

Under  the  Lippman  theory  every  major  bank  in  New 
York  City  ought  to  be  liquidated.  Again  let  me  quote  a 
few  figures  to  show  what  I  mean.  The  market  price  of  the 
common  stock  of  Bankers  Trust  Company  on  September 
30, 1949,  was  27  per  cent  below  book  value  per  share.  For 
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the  Bank  of  Manhattan  Company  the  figure  was  23  per 
cent;  for  Bank  of  New  York,  26  per  cent;  for  Central  Han¬ 
over  Bank  and  Trust  Company,  27  per  cent;  for  Chase 
National  Bank,  21  per  cent;  for  Chemical  Bank  and  Trust 
Company,  11  per  cent.  And  so  on  down  the  list,  with  dis¬ 
counts  ranging  from  11  per  cent  to  over  30  per  cent. 

Under  the  Lippman  theory  a  large  percentage  of  our 
large  industrial  companies  ought  to  have  been  liquidated  at 
June  30, 1949,  when  the  common  stocks  of  67  per  cent  of  all 
companies  listed  on  the  New  York  Exchange  were  selling  at 
less  than  book  value.  In  fact,  in  the  case  of  the  industrials 
the  situation  is  even  more  drastic,  because  many  industrial 
common  stocks  sell  for  less  than  net  current  assets  per 
share,  giving  no  value  whatsoever  to  the  plant  of  the 
company. 

[3354]  To  illustrate,  on  October  17,  1949,  the  “  Out¬ 
look’  ’  published  by  Standard  and  Poor’s  Corporation 
printed  a  list  of  214  issues  traded  on  the  New  York  Stock 
Exchange  or  New  York  Curb  Exchange  selling  close  to  or 
below  their  equity  in  net  working  capital,  that  is  the  net 
working  capital  after  deducting  obligations  prior  to  the 
common  stock  such  as  debt,  preferred  stock,  dividend 
accumulations.  On  this  list  147  of  the  issues  (about  69  per 
cent)  were  selling  below  their  net  working  capital  after 
prior  obligations.  These  are  not  unknowns.  The  list 
includes  such  companies  as  American  Woolen,  Autocar  Co., 
Baldwin  Locomotive,  Bell  Aircraft,  Bendix  Aviation,  Bige- 
low-Sanford,  Boeing  Airplane,  Bohn  Aluminum,  Butler 
Bros.,  Columbia  Pictures,  Cudahy  Packing,  Curtiss-Wright, 
Douglas  Aircraft,  Endicott  Johnson,  Eureka  Williams, 
Fairbanks-Morse,  General  Tire  &  Rubber,  Goodall-Sanford; 
Hart,  Schaffner  &  Marx;  Hudson  Motor  Car,  Mack  Trucks, 
Manhattan  Shirt,  Miami  Copper,  Montgomery  Ward, 
National  Can,  Niles-Bement-Pond,  Pacific  Mills,  Pullman, 
Inc.,  Raytheon,  Real  Silk,  Schenley,  Spiegal,  Inc.,  Stewart- 
Wamer,  Universal  Pictures,  Youngstown  Sheet  &  Tube  and 
many  others. 
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The  obvious  and  simple  answer  to  this  fallacy  in  think¬ 
ing,  a  fallacy  which  would  lead  us  to  conclude  that  Ameri¬ 
can  industry  is  worth  more  dead  than  alive,  is  that  while 
from  time  to  time  the  securities  of  any  company  may  sell 
for  less  than  their  underlying  value,  if  these  companies  are 
properly  [3355]  managed  the  growth  in  value  of  their 
assets  is  such  that  the  stockholder  is  far  better  off  if  the 
company  continues  in  business  and  he  is  permitted  to  realize 
upon  the  growth  of  earnings  and  the  growth  of  asset  value 
that  can  be  realized  under  proper  management.  Of  what 
significance  is  it  to  any  but  the  transient  speculator  in  stocks 
that  a  stock  may  be  selling  today  for  twenty  that  has  assets 
worth  twenty-five,  if,  over  a  period  of  years,  through  proper 
management,  he  can  realize  a  substantial  income  and  grow¬ 
ing  earnings  and  if  the  underlying  asset  value  can  be  built 
up  from  $25  to  $30,  to  $35  to  $40  per  share.  Even  with  an 
underlying  asset  value  of  $40  per  share,  the  stock  might  be 
selling  at  $35  per  share,  but  the  long  term  stockholder  would 
be  far  better  off  than  if  the  company  had  been  liquidated 
and  he  had  realized  at  the  time  perhaps  $25  per  share. 

A  similar  argument  for  distribution  was  advanced  back 
in  1941  when  Bond  and  Share  common  stock  was  selling 
for  $1  per  share.  If  distribution  had  been  made  then  the 
common  stock  holders  would  not  now  have  $19,  and  $19.50 
this  noon,  per  share,  of  market  value,  nor  would  they  have 
received  in  the  past  three  years  dividends  and  rights  worth 
over  $3.50  per  share  which  were  not  taxable  as  ordinary 
income. 

Q.  Do  you  have  any  opinion  as  to  the  views  of  your 
stockholders  with  respect  to  the  Bond  and  Share  program 
at  the  present  time?  [3356]  A.  Yes,  I  do.  We  would  not 
have  embarked  upon  this  program  without  having  first  dis¬ 
cussed  it  with  what  we  believe  to  be  a  representative  group 
of  our  stockholders.  I  think  any  opposition  to  the  program 
may  be  measured  by  the  opposition  that  has  been  voiced 
here,  and  I  am  of  the  opinion  that  even  those  stockholders 
who  have  given  their  authorization  to  the  Lippman  Com- 
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mittee  will,  when  the  full  story  is  placed  before  them,  agree 
with  the  company’s  program.  I  know  for  a  fact  that  some 
of  the  authorizations  which  the  Lippman  Committee 
received  were  signed  on  the  mistaken  belief  that  the  litera¬ 
ture  was  sent  out  on  behalf  of  the  management.  I  believe 
that  the  vast  majority  of  our  stockholders  do  agree  with  us 
and  support  the  program.  I  base  this  in  part  upon  the 
fact  that  prior  to  our  last  annual  meeting  we  had  mailed 
to  all  of  our  stockholders  our  annual  report  for  the  year 
1948.  In  that  annual  report  our  program  which  had  been 
placed  before  the  stockholders  many  times  before  was  reiter¬ 
ated  at  length  and  in  great  detail.  At  the  subsequent  annual 
meeting,  the  management  received  proxies  from  a  larger 
percentage  of  the  common  stockholders  than  it  had  ever 
received  before.  The  shares  represented  by  these  proxies 
were  4,035,000  out  of  5,250,000  shares  of  common  stock  of 
the  company,  or  over  75  per  cent  of  the  total  common  stock 
outstanding.  This,  too,  was  the  largest  percentage  of  shares 
that  had  ever  been  received  by  the  company  at  an  annual 
meeting.  I  believe  that  it  is  a  [3357]  very  clear  indication 
that  a  vast  majority  of  stockholders  of  this  company  believe 
in  and  support  the  management  of  the  company.  I  know 
that  there  is  represented  in  this  vote  some  stockholders, 
including  the  vote  of  General  American  Investors,  who  are 
not  in  favor  of  the  retention  of  our  holdings  of  United  Gas 
common  stock,  but  I  believe  that  this  represents  a  very 
small  minority  of  the  total  vote  received  by  the  management. 

There  may  be  a  small  minority  composed  of  scavengers 
and  Johnny-come-lately’s  who  hope  to  gain  a  short  term 
speculative  profit  at  the  expense  of  the  long  term  interest 
of  our  stockholders  and  of  the  public  generally.  This  they 
hope  to  do  by  bringing  about  the  further  liquidation  of  the 
enterprise  in  whole  or  in  part  so  that  they  can  realize  the 
difference  between  what  they  believe  to  be  the  underlying 
asset  value  of  the  company,  and  the  market  value  of  its 
common  stock.  The  Commission  must  realize  that  this 
scavenging  is  not  in  the  public  interest.  Carried  to  its 
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logical  extreme,  as  I  have  explained,  it  would  require  the 
dissolution  of  every  major  bank  in  New  York  City,  prac¬ 
tically  every  closed-end  investment  company  in  the  country 
and  many  of  our  substantial  industrial  enterprises.  What 
these  speculators  overlook  is  that  the  gain  in  value  of  our 
assets  over  a  period  of  years,  if  our  program  is  successful, 
will  far  more  than  offset  any  theoretical  immediate  appre¬ 
ciation  which,  if  it  existed  at  all,  [3358]  would  be  very 
small,  that  could  be  realized  through  liquidation.  I  am  sure 
that  the  Commission  will  carry  out  its  statutory  obligations 
to  protect  the  interests  of  investors  and  not  be  influenced 
by  the  views  of  what  we  believe  to  be  a  small  speculative 
element  among  our  stockholders. 

Q.  Mr.  Calder  why  don’t  you  simply  sell  out  all  your 
remaining  holdings  and  return  the  capital  to  the  investors 
of  Bond  and  Share?  A.  In  the  final  analysis,  if  that’s 
what  our  stockholders  want  done,  that’s  just  what  will 
be  done.  We  propose  to  put  this  entire  program  up  to  our 
stockholders  for  their  approval,  and  if  my  analysis  of  the 
situation  is  correct,  and  there  are  the  advantages  to  our 
stockholders  which  I  believe  exist  in  this  program,  and  as 
to  which  I  have  just  testified,  I  think  we  will  receive  their 
overwhelming  support.  The  great  thing  that  Bond  and 
Share  demonstrates  today  is  that  initiative  and  aggres¬ 
siveness  still  survive  in  this  country.  The  easy  way  out 
would  have  been  to  liquidate  completely  and  die ;  that  was 
what  many  expected  and  hoped  for.  The  buzzards  may 
be  disappointed,  for  in  the  place  of  the  old  there  is  growing 
a  new  enterprise  which,  I  trust,  will  come  to  be  regarded  as 
as  great  a  constructive  force  in  the  industrial  development 
of  our  country  as  General  Electric,  and  Bond  and  Share 
were,  in  the  development  of  electric  power  in  this  country. 
We  hope  to  avoid  the  missteps,  the  mistakes  of  the  past,  but 
we  shall  be  [3359]  proud  to  continue  the  traditional  belief 
of  Bond  and  Share  in  the  vitality  of  American  enterprise. 


160 


R.  E.  Evil,  for  Petitioner — Direct. 

[3561]  R.  E.  Hull  was  called  as  a  witness,  and  having 
been  first  dny  sworn,  was  examined  and  testified  as  follows : 

Direct  examination  by  Mr.  Jones: 

•  ••••• 

[3563]  Q.  Will  yon  please  tell  ns  the  principal  com¬ 
panies  making  np  the  United  Gas  System  and  describe  the 
general  nature  [3564]  of  their  operations?  A.  The  prin¬ 
cipal  System  companies  are  Union  Producing  Company, 
United  Gas  Pipe  Line  Company,  United  Gas  Corporation 
(Distribution  Divisions)  and  Duval  Texas  Sulphur  Com¬ 
pany. 

The  producing  company  is  engaged  in  natural  gas  and 
crude  oil  production  operations  consisting  primarily  of  the 
acquisition  through  purchase,  lease  or  otherwise  of  interests 
in  productive  and  undeveloped  lands,  the  exploration  and 
development  of  such  lands,  and  the  production  and  sale  of 
natural  gas,  crude  oil,  gasoline  and  other  liquid  hydro¬ 
carbons. 

The  pipe  line  company  purchases  gas  in  the  fields 
contiguous  to  its  pipe  lines,  operates  plants  for  the  extrac¬ 
tion  of  natural  gasoline  and  other  liquid  hydrocarbons,  and 
transports  gas  to  cities,  towns  and  industries  and  connec¬ 
tions  with  other  pipeline  companies,  where  it  is  sold  at 
wholesale. 

The  Distribution  Divisions  purchase  practically  all  gas 
requirements  at  c:ty  gates  and  along  pipelines  from  United 
Gas  Pipe  Line  Company,  then  distribute  the  gas  to  resi¬ 
dential,  commercial,  and  other  customers. 

Duval  is  engaged  in  the  mining  and  sale  of  sulphur  and 
is  presently  contemplating  a  project  to  mine,  process  and 
market  potash. 

•  ••••« 

[3571]  Q.  Referring,  please,  to  Applicant’s  Exhibit 
UG-4,  will  you  tell  me  how  the  net  earnings  before  income 
deductions  for  the  gas  operation  of  the  United  Gas  Corpora- 
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tion  compare  with  the  net  earnings  from  other  operations? 
A.  For  the  twelve  months  ended  September  3D,  1949,  net 
operating  revenne  of  United  Gas  Corporation  amounted  to 
$2,041,000.  Other  net  income  of  the  corporation  for  that 
period  amounted  to  $15,316,000.  This  makes  a  gross  income 
of  the  corporation  for  the  period  indicated  of  $17,357,000. 

Q.  What  proportion  of  the  total  gross  income  yon  have 
just  cited  is  represented  by  net  operating  revenues  of  the 
[3572]  corporation?  A.  A  little  over  11  per  cent. 

Q.  What  is  meant  by  the  expression  “net  operating  rev¬ 
enues”  on  Applicant’s  Exhibit  UG-4?  A.  That  represents 
the  balance  of  operating  revenues  from  gas  operations  of 
the  corporation  after  deducting  applicable  operating 
expenses,  property  retirement  reserve  appropriations  and 
taxes. 

Q.  Do  these  items  that  you  mention  represent  the  results 
of  the  total  gas  operations  of  the  United  Gas  Corporation? 
A.  Yes. 

Q.  What  is  the  significance  of  the  figures  shown  on 
Applicant’s  Exhibit  UG-4  opposite  the  line  “other  income 
net”?  A.  That  represents  the  balance  of  income  from 
investments  in  subsidiaries  and  sources  other  than  from 
United  Gas  Corporation’s  gas  operations  after  deducting 
applicable  expenses  and  taxes. 

Q.  What  is  the  principal  source  of  income  represented 
in  “other  income  net”?  A.  Interest  and  dividends  from 
United  Gas  Pipe  Line  and  Union  Producing  Company  and 
Duval  Texas  Sulphur  Company. 

Q.  What  change  in  the  relative  rate  of  growth  over  the 
period  1944-1949  is  indicated  on  Applicant’s  Exhibit  UG-4 
as  between  net  operating  revenues  of  United  Gas  Corpo¬ 
ration  and  other  income  net?  [3573]  A.  While  the  varia¬ 
tions  from  year  to  year  have  not  been  uniform,  taking  the 
beginning  and  the  end  of  the  period  shown  by  the  state¬ 
ment,  Applicant’s  Exhibit  UG-4  shows  net  operating  rev¬ 
enues  for  1944  to  be  $2,112,000  as  compared  with  $2,041,000 
for  the  12  months  ending  September  1949.  In  1944  other 
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income  net  of  the  corporation  was  $9,203,000,  while  for  the 
12  months  ended  September  1949  the  corresponding  figure 
was  $15,316,000. 

Q.  What  is  the  relative  percentage  change  in  the  figures 
you  have  just  cited?  A.  In  the  period  there  has  been 
very  little  change  in  net  operating  revenues  from  gas  opera¬ 
tions  of  the  corporation.  Other  income  net  on  the  other 
hand  has  increased  by  approximately  66  per  cent. 

Q.  Turn,  please,  to  Applicant’s  Exhibit  TJG-6,  and  tell 
me  what  the  principal  components  of  operating  revenues 
shown  for  the  system  are  as  they  appear  on  that  schedule. 
A.  Looking  at  the  figures  for  the  12  months  ended  Septem¬ 
ber  1949,  the  bulk  of  the  revenues  are  represented  by  nat¬ 
ural  gas,  gasoline  and  processing  of  natural  gas  and  crude 
oil  with  relatively  smaller  amounts  coming  from  sulphur. 

Q.  Taking  total  revenues  from  natural  gas  for  the  sys¬ 
tem  what  do  the  figures  on  Applicant’s  Exhibit  UG-6  indi¬ 
cate  as  to  the  growth  in  that  item  for  the  period  1944 
through  1949?  A.  In  1944  total  revenues  for  natural  gas 
for  the  [3574]  system  were  $46,413,000  and  the  12  months 
September  1949  they  were  $62,398,000.  This  is  an  increase 
of  some  $16  million  in  that  period,  or  about  34  per  cent. 

Q.  What  is  the  increase  as  to  revenues  from  gasoline 
and  processing  of  natural  gas?  A.  In  1944  such  revenues 
were  $3,310,000 ;  for  12  months  ending  September  1949,  they 
were  $10,818,000.  This  is  an  increase  of  $7,508,000,  or 
nearly  230  per  cent. 

Q.  How  about  crude  oil?  A.  In  1944  crude  oil  revenues 
were  $9,782,000;  in  1949  12  months  ending  September, 
$15,256,000.  That  is  an  increase  over  the  period  of 
$5,474,000  or  something  over  56  per  cent. 

Q.  What  does  Applicant’s  Exhibit  UG-6  indicate  as  to 
growth  in  revenues  from  sulphur  over  the  period  covered 
in  the  statement?  A.  Relatively  little  change. 

Q.  What  is  the  picture  as  to  change  in  total  operating 
revenues  for  the  United  Gas  System  as  indicated  in  Appli¬ 
cant’s  Exhibit  UG-6?  A.  In  1944  total  consolidated 


163 


B.  E.  Evil,  for  Petitioner — Direct . 

revenues  were  $62,238,000;  for  1949  12  months  ending  Sep¬ 
tember,  the  figure  was  $91,361,000.  This  is  an  increase  of 
some  $29  million,  or  a  little  bit  less  than  50  per  cent 

Q.  Taking  the  balance  of  operating  revenues  after 
deducting  operating  expenses  only  as  shown  by  Applicant’s 
[3575]  Exhibit  UG-6  what  have  been  the  changes  as  to 
natural  gas  operations  including  gasoline  for  the  period 
1944  through  1949?  A.  In  1944  the  balance  of  operating 
revenues,  gas  and  gasoline,  after  deducting  operating 
expenses  for  natural  gas  and  gasoline  operations,  was 
$29  million.  For  1949  12  months  ending  September,  the 
corresponding  figure  was  approximately  $32,814,000. 

Q.  What  are  the  corresponding  figures  as  to  crude  oil? 
A.  In  1944  net  from  operations  before  taxes,  retirement 
and  depletion  for  crude  oil  amounted  to  $7,536,000.  For 
1949  12  months,  September,  the  corresponding  figure  com¬ 
puted  from  Applicant’s  Exhibit  UG-6  was  $11,306*000. 

Q.  How  about  sulphur?  A.  In  1944  the  figure  for  sulphur 
works  out  at  $1,274,000,  while  for  the  12  months  ended 
September  1949,  the  figure  is  $1,302,000. 

•  ••••• 

[3576]  Taking  up  each  of  the  charts  appearing  as  part 
of  Applicant’s  Exhibit  UG-11,  will  yon  please  describe 
them  in  detail?  A.  The  first  chart,  Applicant’s  Exhibit 
UG-11- A,  is  entitled  “United  Gas  Corporation — The  Cor¬ 
poration’s  Investment  in  Gas  Plant  Property  and  Equip¬ 
ment  is  Minor  Compared  with  its  Investment  in  ‘Non- 
Utilities’  ”. 

This  is  a  stack  chart  showing  as  of  June  30,  1949,  the 
total  plant,  property,  equipment  and  investments  of  United 
Gas  Corporation  in  the  amount  of  $260,520,000.  The  upper 
part  of  the  stack  colored  in  red  shows  what  is  termed  “non¬ 
utility”  investments  of  the  corporation  amounting  to 
$212,920,000.  This  represents  82  per  cent  of  the  whole.  The 
[3577]  plant,  property  and  equipment  of  the  corporation 
amounting  to  $47,600,000  is  shown  in  green  at  the  bottom 
of  the  stack. 
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Q.  What  is  the  distinction  between  so-called  “non¬ 
utility”  investments  and  plant,  property  and  equipment? 
A.  Plant,  property  and  equipment  represents  the  corpo¬ 
ration’s  investment  in  gas  operating  facilities  correspond¬ 
ing  to  the  first  asset  item  appearing  on  the  comparative 
balance  sheet  which  is  Applicant’s  Exhibit  UG-5.  Appli¬ 
cant’s  Exhibit  UG-5  does  not  show  the  exact  figures  appear¬ 
ing  on  Applicant’s  Exhibit  UG-ll-A  inasmuch  as  Appli¬ 
cant’s  Exhibit  UG-ll-A  shows  data  as  of  June  30,  1949,  a 
date  not  shown  on  Applicant’s  Exhibit  UG-5.  So-called 
“non-utility”  investments  represent  the  corporation’s 
investments  in  its  consolidated  subsidiaries,  in  Atlantic 
Gulf  Gas  Company  and  certain  other  miscellaneous  invest¬ 
ments  corresponding  in  character  to  the  items  appearing  on 
the  asset  side  of  Applicant’s  Exhibit  UG-5  under  the  head¬ 
ing  “Investment  and  Fund  Accounts — Investments  (Ledger 
Value) 

Q.  What  about  Applicant’s  Exhibit  UG-ll-B?  A.  This 
chart  is  entitled  “United  Gas  Corporation — Corporate 
Gross  Income  Primarily  Derived  from  Income  Other  than 
the  Company’s  ‘Utility’  Operations”. 

The  upper  half  of  the  chart  show  in  red  the  other  income 
net  of  the  corporation  corresponding  to  information  appear¬ 
ing  opposite  the  line  “other  income  net”  on  Applicant’s 
Exhibit  UG-4.  [3578]  Applicant’s  Exhibit  UG-ll-B  covers 
the  period  1939  through  1948  and  for  the  12  months  ended 
June  1949.  For  the  12  months  ending  June  1949  income 
from  investments  and  other  income  net  of  the  corporation 
represented  88  per  cent  of  the  gross  income  of  the  corpo¬ 
ration. 

The  lower  part  of  the  chart  colored  green  shows  the  gas 
net  operating  revenues  of  the  corporation  corresponding  in 
character  to  the  kind  of  information  appearing  opposite 
the  line  “net  operating  revenues”  on  Applicant’s  Exhibit 
UG-4. 

Q.  What  about  Applicant’s  Exhibit  UG-ll-C?  A.  This 
is  another  stack  chart  similar  to  Applicant’s  Exhibit 
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UG-ll-A  except  that  it  presents  data  for  the  entire  United 
Gas  System.  It  is  entitled  “United  Gas  Corporation  and 
Subsidiaries  Consolidated — Bulk  of  Plant  and  Investments 
of  United  Gas  System  Represents  ‘Non-Utility’  Property.” 

The  derivation  of  information  appearing  on  this  chart 
is  similar  to  what  I  described  as  to  Applicant’s  Exhibit 
UG-ll-A  except  that  the  character  of  information  corre¬ 
sponds  to  that  appearing  on  the  consolidated  balance  sheets 
such  as  are  summarized  in  Applicant’s  Exhibit  UG-7. 

The  chart  shows  in  red  the  system  investment  in  operat¬ 
ing  plants  and  investments  other  than  the  investment  in 
gas  distribution  facilities  of  United  Gas  Corporation  rep¬ 
resented  86  per  cent  of  the  consolidated  total  as  of  June  30, 
1949. 

Q.  What  about  the  next  chart,  Applicant’s  Exhibit 
UG-ll-D?  [3579]  A.  This  chart  is  entitled  “United  Gas 
Corporation  and  Subsidiaries  Consolidated — United  Gas 
System  Gas  Sales  Primarily  to  Large  Industrials,  Power 
Plants  and  Other  Wholesale  Purchasers.”  This  also  covers 
data  for  the  period  1939-1948  and  for  the  12  months  ended 
June  1949.  89  per  cent  of  the  consolidated  MCF  gas  sales 
of  the  United  Gas  System  were  represented  by  pipe  line 
gas  sales,  the  minor  remaining  portion  being  represented 
by  gas  sales  through  facilities  of  the  distribution  properties 
of  the  corporation  itself. 

Q.  Is  there  now  in  the  record  tabular  information  of  the 
kind  plotted  on  Applicant’s  Exhibit  UG-ll-Df  A.  There 
is  not;  the  information  plotted  on  Applicant’s  Exhibit 
UG-ll-D  however  is  all  available  from  records  of  the  cor¬ 
poration,  and  I  have  personally  checked  the  accuracy  of 
the  information  appearing  on  this  chart  as  well  as  on  the 
other  charts. 

Q.  What  does  Applicant’s  Exhibit  UG-ll-E  show?  A. 
This  is  entitled  “United  Gas  Corporation  and  Subsidiaries 
Consolidated — United  Gas  System  Revenues  Primarily 
Derived  from  ‘Non-Utility’  Business.” 
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This  chart  shows  that  out  of  total  consolidated  revenues 
for  the  12  months  ended  June  1949  79  per  cent  were  repre¬ 
sented  by  revenues  other  than  those  derived  from  the  gas 
distribution  properties  of  the  corporation  itself. 

Q.  What  about  Applicants  Exhibit  UG-ll-F?  [3580] 
A.  This  is  entitled  “United  Gas  Corporation  and  Subsidi¬ 
aries  Consolidated— United  Gas  System  Net  from  Opera¬ 
tions  Derived  Primarily  from  ‘Non-Utility’  Business.7’ 

Q.  What  is  meant  by  net  from  operations  on  this  chart? 
A.  Net  from  operations  on  this  chart  represents  the  balance 
of  operating  revenues  after  operating  expenses  but  before 
deduction  of  taxes  and  retirement  and  depletion  appro¬ 
priations. 

Q.  What  does  Applicant’s  Exhibit  UG-ll-F  indicate? 
A.  As  with  the  other  charts  of  this  series  the  Exhibit  empha¬ 
sizes  that  the  bulk  of  the  business  of  the  United  Gas  System 
is  represented  by  operations  other  than  the  gas  operations 
of  the  corporation  itself.  For  12  months  ended  June  1949, 
some  88  per  cent  of  the  total  consolidated  net  from  opera¬ 
tions  represented  net  from  pipe  line  operations,  gasoline 
and  processing  of  gas,  crude  oil  and  sulphur. 

Q.  Referring  again  to  Applicant’s  Exhibit  UG-ll-A 
what  kind  of  customers  are  served  by  the  plant  property 
and  equipment  indicated  on  that  exhibit  in  the  amount  of 
$47,600,000?  A.  That  figure  represents  the  total  investment 
of  the  United  Gas  Corporation  in  plant  property  and  equip¬ 
ment  as  of  June  30,  1949.  As  such  it  represents  the  total 
operating  plant  of  the  corporation  engaged  in  rendering 
service  to  residential  and  commercial  customers  as  well  as 
to  industrial,  [3581]  farm  and  rural  customers. 

Q.  Are  all  of  the  sales  to  the  customers  of  the  type  you 
describe  small  volume  sales  such  as  might  be  classified 
as  retail?  A.  From  an  operating  standpoint,  I  would  not 
characterize  all  of  the  gas  sales  of  United  Gas  Corporation 
as  retail  sales. 

Q.  What  is  the  reason  for  that  answer?  A.  United  Gas 
Corporation  has  a  substantial  number  of  commercial  cus- 
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tomers  as  well  as  industrial  customers  who  take  substantial 
volumes  of  gas  in  quantities  which,  as  I  understand  the 
meaning  of  the  term  “retail”,  should  not  be  characterized 
as  retail. 

Q.  You  are,  of  course,  comptroller  of  United  Gas  Cor¬ 
poration,  Mr.  Hull,  and  I  take  it  that  all  of  the  figures  which 
you  have  presented  to  us  have  been  prepared  or  derived 
in  accordance  with  usual  accounting  practice,  is  that  cor¬ 
rect?  A.  Yes. 

Q.  If  the  gas  operations  of  United  Gas  Corporation 
itself,  the  operations  of  United  Gas  Pipe  Line  Company, 
of  Union  Producing  Company  and  of  Duval  Texas  Sulphur 
Company  were  viewed  in  the  aggregate  as  a  group  of  sepa¬ 
rate  and  distinct  companies,  what  would  be  the  proportion 
of  the  gas  revenues  of  United  Gas  Corporation  itself  to  the 
aggregate  of  the  revenues  of  all  of  the  group?  A.  Taking 
the  figures  for  the  12  months  ended  October  31,  [3582] 
1949,  and  looking  at  the  picture  on  an  unconsolidated  basis 
such  as  you  suggest,  the  operating  revenues  of  the  corpora¬ 
tion  itself  amounted  to  $19,224,243,  out  of  an  aggregate 
total  of  $106,489,052.  On  this  basis  the  corporation’s  own 
gas  revenues  represented  only  18  per  cent  of  the  whole. 

Q.  On  the  same  basis  what  proportion  of  the  whole 
group  aggregate  would  the  net  operating  revenues  of 
United  Gas  Corporation  itself  bear  to  the  aggregate  net 
operating  revenues  of  the  system?  A.  For  the  12  months 
ended  October  31,  1949,  net  operating  revenues  of  the 
United  Gas  Corporation  itself  were  $2,082,238,  and  the 
aggregate  of  other  net  operating  revenues  of  the  system 
was  $17,289,304,  making  a  grand  total  of  $19,371,542.  In 
relation  to  this  latter  total  the  net  operating  revenues  of  the 
corporation  itself  represented  about  11  per  cent. 

•  ••••• 
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[3590]  Richard  S.  Morse  was  called  as  a  witness,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Direct  examination  by  Mr.  Jones: 

•  ••••• 

[3598]  Q.  Describe  briefly  and  generally  the  history 
of  the  discussions  that  have  been  bad,  and  negotiations 
involving  National,  Bond  and  Share,  and  United  Gas,  giving 
approximate  dates,  and  stating  broadly  the  objectives  of 
the  three  companies  as  they  were  developed  in  the  dis¬ 
cussions.  A.  In  early  1948  our  company  became  aware 
of  the  interest  which  we  understood  Electric  Bond  and 
Share  bad  in  the  petrochemical  field,  and  consequently  I 
initiated  preliminary  discussions  with  officers  of  that  com¬ 
pany  in  order  to  explore  a  basis  whereby  the  petrochemical 
field  might  be  profitably  entered  in  a  manner  that  would 
also  be  beneficial  to  United  Gas  Corp.  In  September  1948, 
based  on  these  discussions  I  reported  to  Bond  and  Share 
on  a  preliminary  basis,  suggesting  the  possibility  that  the 
field  might  best  be  entered  via  the  medium  of  our  objective 
research  program.  As  conversations  with  Electric  Bond 
and  Share  proceeded,  it  [3599]  became  apparent  that 
Electric  Bond  and  Share,  United  Gas,  and  National 
Research  each  could  make  certain  real  contributions  to  the 
proposed  program  aimed  at  the  ultimate  commercializa¬ 
tion  of  any  research  undertaken  in  the  petrochemical  field. 
I  was  impressed  by  the  magnitude  of  the  field  and  the  possi¬ 
bilities  that  still  appeared  available  to  a  company  that  was 
expert  in  the  gas  business,  and  was  willing  to  take  the 
risks  always  inherent  in  industrial  research  work. 

In  June  1949  arrangements  were  made  with  Electric 
Bond  and  Share  whereby  National  Research  would  at  the 
expense  of  Bond  and  Share  undertake  a  detailed  engineer¬ 
ing  study  of  developments  in  the  natural  gas  industry  with 
particular  emphasis  on  processes  and  products  involving 
natural  gas  or  its  constituents  and  derivatives.  This  work 
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has  been  in  progress  continually  since  that  time  and  has 
included  a  complete  and  thorough  engineering  study  of 
the  petrochemical  field,  particularly  from  the  viewpoint  of 
a  large  owner  of  natural  gas  reserves  such  as  United  Gas 
Corporation.  These  studies  were  conducted  by  our  own 
engineering  staff  and  have  resulted  in  preparation  of  a 
report  of  some  200  pages  complete  with  historical,  engi¬ 
neering,  and  economic  data.  This  report  should  serve  as 
a  basis  for  a  fair  appraisal  of  the  petrochemical  field  from 
a  profit  possibility  viewpoint  and  is  a  necessary  back¬ 
ground  prior  to  the  initiation  of  any  research  program.  In 
addition  to  the  report  itself,  a  complete  £3600]  review  has 
been  made  of  the  prior  work  undertaken  both  in  this  coun¬ 
try  and  abroad,  and  this  is  included  in  an  additional 
technical  bibliography  of  95  pages  comprising  some  1,100 
references. 

To  supplement  our  own  activities,  Dr.  Edwin  R.  Gilli¬ 
land,  professor  of  chemical  engineering  at  MIT,  was 
retained  by  us  in  order  that  the  work  might  be  periodically 
reviewed  by  an  outside  expert.  During  the  work  we  also 
retained  the  services  of  Dr.  Gordon  Kiddoo,  an  engineer 
with  specific  experience  in  the  gas  synthesis  field  and  former 
employee  of  Hydrocarbon  Research,  Inc.  and  the  Texaco 
Company.  The  report,  therefore,  also  includes  the  benefit 
of  Dr.  Gilliland’s  and  Dr.  Kiddoo ’s  experience  in  the  field, 
and  certain  specialized  sections  were  directly  prepared  by 
them.  In  the  course  of  preparing  the  report,  discussions 
were  held  with  certain  industrial  companies  with  special¬ 
ized  experience,  particularly  in  the  chemical  field;  and 
informal  opinions  with  respect  to  our  conclusions  have  been 
obtained  from  various  scientists  and  engineers. 

•  ••••• 

[3605]  Q.  Will  you  please  state  the  conclusions  reached 
by  National  Research  Corporation  as  a  result  of  its  study 
undertaken  for  Bond  and  Share?  A.  Based  on  the  engi¬ 
neering  studies  which  National  Research  has  undertaken, 
it  appears  that  the  manufacture  and  sale  of  products 
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derived  from  natural  gas  and  its  constituents  constitute  a 
successful  and  profitable  business  in  this  country.  Activi¬ 
ties  in  this  field  will  probably  continue  to  [3606]  expand 
inasmuch  as  new  uses,  with  a  corresponding  increase  in 
demand  are  constantly  being  found  for  products  derived 
directly  or  indirectly  from  natural  gas. 

Although  several  of  our  larger  chemical  companies  are 
well  established  in  the  petrochemical  field,  the  products  and 
processes  which  might  potentially  be  exploited  are  very 
large  in  number,  and  all  the  commercial  possibilities  have 
certainly  not  been  investigated.  I  believe  that  with  appro¬ 
priate  objectives  and  management  there  are  still  many 
attractive  opportunities  for  successful  enterprises  which 
are  based  upon  the  use  of  natural  gas  as  a  raw  material. 

Adequate  supplies  of  natural  gas  and  its  byproducts 
are  available  in  the  United  States  to  meet  any  immediate 
demands  for  their  use  as  a  starting  material  for  the  manu¬ 
facture  of  industrial  chemicals.  In  this  connection,  how¬ 
ever,  because  of  the  increasing  demands  for  natural  gas  as 
a  fuel,  it  is  important  that  any  company  proposing  to  enter 
the  petrochemical  field  should  have  adequate  supplies  of 
natural  gas  or  its  constituents  available  for  future  use. 

To  date  manufacturing  activities  in  the  petrochemical 
field  have  been  undertaken  primarily  by  chemical  compa¬ 
nies  which  have  been  particularly  concerned  with  specific 
end  products.  We  believe  that  the  petrochemical  field 
should  be  even  more  attractive  for  a  company  which  directly 
or  indirectly  owns  its  raw  material  supplies  and  which  is 
in  a  position  to  [3607]  develop  additional  ones. 

Based  on  our  studies  to  date,  and  this  has  been  confirmed 
in  all  our  discussions  with  experts  in  the  field,  there  still 
appear  to  be  profitable  opportunities  for  research  expendi¬ 
tures  directed  toward  the  development  of  new  processes 
or  products  that  might  be  derived  from  natural  gas  or  its 
constituents.  I  believe  that  by  such  a  procedure  entry  into 
the  field  can  best  be  undertaken,  and  such  a  plan  has  been 
recommended  to  Electric  Bond  and  Share  by  National 
Research  Corporation. 
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Q.  Will  yon  describe  the  proposed  research  program  in 
the  petrochemical  field  in  some  detail?  A.  The  research 
program  as  recommended  will  be  directed  toward  develop¬ 
ment  of  new  or  improved  processes  or  materials  based  on 
the  use  of  natural  gas  or  one  or  more  of  its  constituents  or 
byproducts.  The  work  should  be  conducted  on  a  completely 
objective  basis  without  limitations  with  respect  to  products, 
potential  markets,  or  fields  of  study  and  be  closely  coordi¬ 
nated  with  economic,  market,  and  engineering  studies,  the 
*  immediate  objective  being  directed  toward  reduction  to 
practice  on  a  pilot  plant  scale  of  one  or  more  of  the  more 
promising  developments. 

On  the  basis  of  our  discussions  to  date  with  United  Gas 
and  Bond  and  Share,  the  research  will  be  conducted  by 
National  Research  at  its  laboratories  in  Cambridge  in  close 
[3608]  cooperation  with  the  technical  staff  of  United  Gas 
and  Ebasco  Services,  Inc.  Policy  decisions  with  respect 
to  fields  of  endeavor  and  allocation  of  funds  will  be  deter¬ 
mined  in  cooperation  with  representatives  of  United  Gas 
and  Bond  and  Share,  the  work  to  be  initiated  on  the  basis 
of  a  five  year  program.  A  department  will  be  established 
in  National  Research  for  the  sole  purpose  of  conducting  the 
research  program.  Engineering,  legal,  patent,  shop,  and 
other  facilities  are  currently  available;  and  preliminary 
arrangements  have  been  made  for  obtaining  assistance 
from  certain  specialized  personnel;  i.e.,  prominent  scien¬ 
tists  and  engineers  who  can  make  fundamental  contribu¬ 
tions  to  a  broad  research  program  of  the  type  contemplated. 

Economic,  scientific,  and  engineering  studies  will  be 
conducted  to  determine  possible  new  applications  for 
natural  gas,  its  constituents,  or  derivatives.  Particular 
emphasis  will  be  placed  upon  the  development  of  new 
processes  useful  in  the  production  of  industrial  chemicals 
or  other  materials  of  commercial  value  which  can  be  derived 
from  natural  gas.  Such  objectives  may,  for  example,  be 
reached  through  research  along  various  lines  such  as  the 
development  of  new  gas  reactions  or  new  or  improved  sepa- 
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ration  processes.  In  both  of  these  fields  new  avenues  for 
research  appear  worthy  of  further  study,  and  in  recent 
years  new  developments  have  been  made  that  should  be 
appraised  in  terms  of  their  usefulness  [3609]  to  the  proces¬ 
sing  of  natural  gas. 

The  net  result  of  the  program,  or  a  collateral  result, 
may  be  the  development  of  new  industrial  chemicals. 
Developments  in  recent  years  have  created  a  growing  con¬ 
sumer  acceptance  of  a  wide  range  of  synthetic  chemical 
products.  As  part  of  the  program,  it  may  be  expected  that 
studies  will  be  conducted  to  determine  the  possibilities 
which  exist  for  capitalizing  on  such  acceptance  from  the 
broad  standpoint  of  new  products. 

The  research  work  as  contemplated  must  be  definitely 
considered  as  a  long  term  program.  It  is  believed,  how¬ 
ever,  that  if  it  is  well  directed  and  the  highest  possible 
caliber  personnel  are  made  available,  one  or  more  poten¬ 
tially  profitable  processes  may  be  in  the  research  stage 
during  the  second  year  of  the  work,  and  the  design  of  a 
pilot  plant  might,  therefore,  be  initiated  during  the  third 
year. 

Q.  Will  you  state  your  opinion  as  to  whether  Bond  and 
Share  and  United  Gas  contain  the  essential  elements 
required  for  undertaking  a  research  program  in  the  petro¬ 
chemical  field  and  state  what  potential  contributions,  in 
your  opinion,  Bond  and  Share  and  United  Gas  can  make 
to  such  a  research  program,  also  indicating  how  National 
Research  can  contribute?  A.  It  is  obviously  not  a  simple 
matter  for  any  company  to  enter  the  petrochemical  field 
on  a  commercial  scale  because  of  the  various  technical, 
manufacturing  and  distribution  [3610]  problems  of  such 
a  business.  There  are  also  many  difficulties  attached  to 
the  initiation  of  a  properly  directed  research  program. 
It  should  also  be  emphasized  that  in  our  discussions  with 
Bond  and  Share  we  have  always  advocated  a  research  pro¬ 
gram  of  an  objective  type  rather  than  one  aimed  at  a  single 
end  result  as  would  be  the  case  with  a  chemical  company 
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where  the  research  would  be  directed  toward  the  develop¬ 
ment  of  one  or  more  specific  products. 

In  the  organizations  of  Bond  and  Share  and  United 
Gas  I  believe  that  we  have  a  unique  combination  of  back¬ 
ground,  experience,  and  know-how  comprising  all  the  essen¬ 
tial  ingredients  necessary  to  supplement  a  research  organi¬ 
zation  in  the  conduct  of  the  proposed  program.  During 
the  past  year  as  I  have  had  an  opportunity  to  become 
better  acquainted  with  each  of  these  organizations  and  con¬ 
currently  have  also  discussed  the  proposed  work  with  other 
companies,  it  has  become  quite  apparent  that  here  is  a 
unique  team  which  would  be  hard  to  duplicate  elsewhere. 

After  Bond  and  Share  has  completed  its  program  for 
compliance  with  the  Holding  Company  Act,  it  will  have  a 
pool  of  capital  available  for  investment  in  potentially  pro¬ 
fitable  enterprises.  As  a  substantial  stockholder  of  United 
Gas,  Bond  and  Share  obviously  has  an  interest  in  promoting 
any  activity  which  might  directly  or  indirectly  prove  bene¬ 
ficial  to  United  Gas. 

[3611]  United  Gas  constitutes  one  of  the  country’s 
largest  natural  gas  systems  and  as  such  is  engaged  in  the 
production,  transmission  and  marketing  of  natural  gas  as 
a  fuel.  This  is  a  progressive  company  with  management 
and  technical  staff  experienced  in  all  the  various  phases 
of  natural  gas  technology  and  is  also  well  qualified  to 
supply  information  concerning  future  production  trends 
and  markets  for  natural  gas  and  its  constituents.  Although 
United  Gas  has  its  own  research  organization,  even  its 
present  rate  of  expansion  has  not  proven  adequate  to  meet 
the  company’s  ever  increasing  demands  for  solutions  to 
problems  related  directly  to  its  current  operations,  and  I 
understand  that  its  present  work  load  is  such  that  it  will 
be  some  years  before  United  Gas  itself  will  be  able  to 
build  a  research  organization  of  the  type  that  will  be 
required  for  a  broad  objective  research  program  in  the 
petrochemical  field. 
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The  ability  of  both  United  Gas  and  Bond  and  Share  to 
make  nniqne  and  essential  contributions  to  the  ultimate 
success  of  the  proposed  program  is  particularly  important 
and,  as  a  matter  of  fact,  responsible  for  the  enthusiasm 
that  our  company  has  for  undertaking  the  work.  I  think 
that  respective  contributions  of  each  of  the  companies 
involved  can  be  briefly  summarized. 

Bond  and  Share  will  have  capital  available  for  invest¬ 
ment  in  new  and  profitable  enterprises.  Bond  and  Share 
has  had  [3612]  extensive  experience  in  finance  and  invest¬ 
ment  and  should  be  of  assistance  in  the  raising  of  future 
additional  capital  as  may  be  required.  United  Gas  is  also 
interested  in  employing  its  capital  particularly  in  fields 
which  may  profitably  utilize  its  hydrocarbon  and  other 
mineral  resources. 

Through  Ebasco  Services,  Inc.,  a  wholly  owned  subsidi¬ 
ary  of  Bond  and  Share,  the  proposed  program  will  have 
available  the  experience  of  engineers,  constructors,  and 
consultants  with  a  broad  background  that  should  be  useful 
in  launching  any  proposed  new  enterprise,  the  evaluation 
of  new  processes  and  products,  and  the  operation  of  a  com¬ 
mercial  venture.  The  United  Gas  organization  is  experi¬ 
enced  in  all  aspects  of  the  supply,  processing,  sale,  and 
technology  of  natural  gas  and  its  constitutents. 

In  the  initiation  of  the  proposed  research  program  spe¬ 
cific  requirements  with  respect  to  types  or  quantities  of 
natural  gas  or  its  constituents  will  be  unknown.  It  will 
also  be  impossible  prior  to  the  development  of  any  given 
process  to  properly  determine  plant  site  requirements.  It 
appears  that  the  availability  at  some  future  date  of  an 
assured  supply  of  natural  gas  on  equitable  terms  can  be 
made  only  via  the  medium  of  an  interested  partner  such  as 
United  Gas  which  will  have  ownership  in  the  research  pro¬ 
gram  and  the  rights  accruing  therefrom. 

Bond  and  Share  has  made  the  preliminary  arrangements 
with  [3613]  National  Research  whereby  our  company  has 
agreed  to  conduct  the  proposed  research  program  and 
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assume  responsibility  for  its  proper  organization.  National 
Research  has  the  required  facilities  and  personnel  to  ini¬ 
tiate  and  direct  work  in  the  proposed  field  and  has  had 
considerable  experience  in  the  problems  of  launching  new 
technical  enterprises. 

National  Research  has  developed  suitable  contacts 
whereby  its  research  activities  can  be  reviewed  by  com¬ 
panies  with  specialized  experience  who  are  in  a  position 
to  more  properly  evaluate  the  work  in  terms  of  the  poten¬ 
tial  market  possibilities  for  any  products  which  might 
be  ultimately  produced  on  a  commercial  scale.  Until  the 
specific  character  of  such  products  is  known,  I  do  not 
believe  that  it  would  be  possible  to  determine  the  specfiic 
chemical  organization  best  qualified  to  assist  in  problems 
relating  to  sales  and  distribution.  It  is  quite  probable, 
however,  that  as  the  work  progresses  suitable  arrange¬ 
ments  will  be  negotiated  with  respect  to  this  phase  of  any 
contemplated  commercial  enterprise. 

Q.  Will  you  state  whether  you  have  given  any  substan¬ 
tial  consideration  to  the  question  of  possible  benefits  to 
be  derived  by  Bond  and  Share  and  United  Gas  from  the 
proposed  research  program,  and  if  so,  what  conclusions 
you  have  reached  in  this  respect?  A.  The  presently  pro¬ 
posed  research  program  assumes  [3614]  that  each  party 
will  make  certain  contributions  and  will  receive  benefits 
in  proportion  to  such  contributions.  Assuming  that  profit¬ 
able  commercialization  is  ultimately  made  of  any  processes 
or  products  resulting  from  the  work,  this  will  be  beneficial 
to  both  United  Gas  and  Electric  Bond  and  Share. 

Electric  Bond  and  Share  Company  will  benefit  directly 
in  proportion  to  its  equity  in  any  commercially  profitable 
venture,  and  additional  benefits  will  be  derived  in  so  far  as 
these  are  reflected  in  the  improved  earnings  of  United  Gas 
Corporation. 

Inasmuch  as  the  program  is  directed  specifically  toward 
the  development  of  new  applications  for  the  utilization  of 
natural  gas,  I  believe  that  many  benefits  will  accrue  to 
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United  Gas.  As  in  the  case  of  Electric  Bond  and  Share, 
benefits  will  be  derived  directly  as  a  resnlt  of  equity  in  a 
profitable  commercial  venture. 

The  types  of  studies  contemplated  will  probably  require 
both  scientific  and  engineering  personnel  and  facilities  of  a 
different  type  than  would  normally  be  found  in  the  United 
Gas  organization.  I  believe  that  a  close  association  between 
the  research  staffs  of  our  company  and  United  Gas  will  be 
of  assistance  to  United  Gas  and  increase  the  effectiveness 
of  their  own  research  activities.  During  the  course  of  the 
work  it  is  reasonable  to  assume  that  information,  experi¬ 
ence  or  techniques  will  be  found  which  will  be  of  direct 
benefit  [3615]  to  United  Gas  in  connection  with  its  present 
operations.  The  research  program  will,  therefore,  gen¬ 
erally  serve  to  augment  the  present  research  and  engineer¬ 
ing  staff  of  United  Gas  and  thus  improve  its  competitive 
position  in  the  industry. 

I  believe  that  new  and  more  profitable  markets  or  uses 
may  be  developed  for  natural  gas  or  certain  of  its  constitu¬ 
ents,  and  to  the  extent  that  this  proves  feasible,  the  result 
would  be  to  broaden  the  markets  and  profit  possibilities  for 
such  raw  materials.  As  an  associate  in  the  proposed 
research  program  United  Gas  will  be  in  a  preferred  posi¬ 
tion  to  furnish  profitably  raw  materials  for  any  resulting 
commercial  processes. 

It  is  not  unusual  that  a  natural  gas  company  may  own  or 
acquire  gas  reserves  which  because  of  their  location  or 
other  factors  cannot  economically  be  employed  for  pipe  line 
operations.  I  believe  that  in  many  such  instances  these 
reserves  might  be  of  greater  economic  value  when 
employed  for  other  purposes  such  as  may  be  developed  as 
a  result  of  the  proposed  research.  New  uses  for  the  less 
available  portions  of  United’s  natural  gas  reserves  are 
obviously  advantageous  to  United  Gas  and  might  make 
feasible  the  use  of  additional  reserves  which  could  not 
otherwise  be  profitably  developed. 
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Q.  If  yon  have  given  any  consideration  to  the  question 
of  whether  the  research  program  is  in  the  public  interest, 
would  you  please  state  your  views  in  this  connection?  A. 

I  think  it  is  fair  to  say  that  this  country  has  [3616]  never 
before  recognized  the  value  of  scientific  research  as  much 
as  is  the  case  today.  Our  technical  and  scientific  man- 
power  represents  a  major  asset  of  the  United  States,  and  is 
absolutely  essential  to  the  successful  waging  of  a  total  war. 
The  field  of  research  to  be  encompassed  by  the  proposed 
program  falls  within  an  area  which  involves  processes  and 
the  development  of  personnel  and  technology  that  happen 
to  be  particularly  applicable  to  the  production  of  strategic 
materials  essential  to  the  continued  progress  of  an 
industrial  nation. 

During  the  past  war  I  believe  that  the  development  of 
our  synthetic  rubber  industry  was  second  only  to  the 
atomic  energy  program  with  respect  to  its  magnitude  and 
its  demands  for  scientific  personnel  and  skilled  chemical 
engineers.  The  production  of  liquid  fuels  will  again  offer 
serious  difficulties  to  this  country  in  the  event  of  war  and, 
based  on  our  present  petroleum  reserves,  may  in  the  not 
too  distant  future  become  a  peacetime  problem.  A  very 
substantial  number  of  chemicals  which  are  considered 
critical  items  in  times  of  emergency  are  also  products 
derived  directly  or  indirectly  from  natural  gas.  The  Muni¬ 
tions  Board  of  the  National  Military  Establishment  on 
June  1,  1948,  published  “A  Guide  for  Joint  Industry — 
Military  Procurement  Planning.’ ’  Under  materials  listed 
as  “First  Order  Scarcity,  Group  A,”  based  on  World  War 

II  experience  are  listed  49  items  classified  as  “Chemicals, 
Basic.”  [3617]  Of  these  49  items,  20,  or  over  40  per  cent, 
are  produced  from  or  are  potentially  available  from  nat¬ 
ural  gas  or  its  derivatives.  In  brief,  the  general  field  of 
gas  synthesis  is  one  in  which  the  country  as  a  whole  has  an 
important  stake,  and  anything  which  can  advance  our  tech¬ 
nology  and  know-how  will  serve  to  preserve  a  valuable 
asset  which  is  of  great  importance  to  the  public. 
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Q.  Will  yon  describe  briefly  the  substance  of  any  pro¬ 
posed  arrangement  now  under  discussion  by  Bond  and 
Share,  United  Gas,  and  National  Research  in  connection 
with  the  proposed  research  program  and  state  whether  the 
principal  aspects  of  such  arrangement  have  been  agreed 
upon  by  the  parties?  A.  During  the  past  few  months  repre¬ 
sentatives  of  United  Gas,  Bond  and  Share,  and  National 
Research  have  discussed  the  various  methods  that  might  be 
employed  to  implement  a  joint  program  directed  toward 
entry  into  the  petrochemical  field  via  the  medium  of  an 
organized  research  program.  To  date  no  formal  agree¬ 
ment  has  been  executed,  but  officers  of  each  of  the  respec¬ 
tive  companies  have  indicated  their  desire  and  willingness 
to  participate  in  such  a  venture.  A  formal  contract  is  cur¬ 
rently  being  prepared  in  accordance  with  terms  as  presently 
agreed  upon,  and  it  is  expected  that  this  will  be  executed  in 
the  near  future  in  order  that  research  work  may  be 
initiated  in  the  early  part  of  this  year. 

[3618]  The  proposed  arrangement  between  the  com¬ 
panies  provides  a  mechanism  for  the  initiation  of  a  long 
range  research  program  and  will  permit  the  formation  of 
a  team  of  three  companies.  Each  company  will  make  its 
respective  contributions  to  the  program  and  in  return  will 
receive  an  equitable  share  in  the  results  that  develop  as  a 
result  of  research  conducted  in  the  field. 

The  field  to  be  covered  may  be  generally  described  as 
including  transportation  and  storage  of  natural  gas  and  its 
constituents,  processes  for  separating  and  purifying  such 
constituents,  the  manufacture  of  fuels  and  industrial  chem¬ 
icals  that  directly  involve  the  use  of  natural  gas  or  one 
or  more  of  its  constituents  or  derivatives,  and  the  products 
of  such  processes. 

It  is  contemplated  that  National  Research  will  assume 
responsibility  for  the  research  work  including  pilot  plant 
operations  and  process  engineering,  and  will  cooperate 
closely  with  the  technical  staff  of  United  Gas  Corporation 
and  Ebasco  Services,  Inc.,  during  the  course  of  the  work. 
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The  research  will  be  conducted  in  Cambridge  and  financed 
jointly  by  United  Gas  and  Bond  and  Share.  Bights  to 
results  of  the  work  including  patents  and  patent  applica¬ 
tions  shall  be  assigned  to  National  Research  and  held  in 
trust  for  the  three  parties. 

The  arrangement  as  presently  contemplated  shall  have 
a  [3619]  term  of  five  years  unless  extended  by  mutual 
agreement  of  all  parties.  Firm  commitments  for  research 
expenditures  shall  be  made  by  United  Gas  and  Bond  and 
Share  at  the  beginning  of  each  year  for  a  two  year  advance 
period,  and  National  shall  reserve  the  right  to  cancel  the 
agreement  in  the  event  that  the  amounts  committed  in  any 
one  year  fall  below  a  minimum  value. 

In  the  event  that  commercialization  of  any  results  of 
the  research  is  undertaken  directly  or  indirectly  by  the 
parties  to  the  arrangement,  each  shall  have  a  transferable 
right  to  participate  in  such  ventures  and  contribute  capital 
in  proportion  to  its  interest  in  the  rights  of  the  work. 

•  ••••• 


[3643]  D.  T.  MacRobebts  was  called  as  a  witness,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  examination  by  Mr.  Jones: 

•  ••••• 

[3645]  Q.  Why  was  the  Research  Department  formed? 
A.  To  coordinate  the  existing  work  and  to  establish  a 
department  whose  primary  function  would  be  the  handling 
of  technical  matters  and  the  exploration  of  new  problems. 

Q.  What  are  the  duties  of  the  Research  Department? 
A.  As  is  the  case  with  many  research  groups  our  duties 
are  not  explicitly  defined.  Basically,  we  are  expected  to 
serve  as  a  source  of  technical  information  and  special  skills 
which  may  be  applied  to  any  problem  brought  up  by  the 
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operating  departments  of  the  company.  Since  we  have 
no  routine  functions  we  are  at  all  times  ready,  with  the 
limitations  of  our  available  staff,  to  assist  in  any  technical 
matter  that  may  arise. 

This  assistance  may  be  in  the  form  of  experimental 
laboratory  work,  calculations,  literature  researches,  mathe¬ 
matical  analyses,  arranging  consultation  with  experts 
£3646]  in  the  field,  engineering  design,  field  tests  and  other 
forms. 

Since  our  organization  we  have  been  kept  busy  on  opera¬ 
tional  problems  brought  to  us  by  other  departments  and 
have  had  little  time  to  devote  to  long  range  projects  or 
fundamental  research.  I  see  no  likelihood  of  being  able  to 
sufficiently  increase  my  staff  in  the  immediate  future  to  the 
point  where  operating  problems  will  not  absorb  the  greater 
portion  of  our  facilities. 

Q.  Had  the  Research  Department  or  any  other  depart¬ 
ment  in  United  Gas  been  considering  research  in  the  petro¬ 
chemical  field  prior  to  the  time  that  Bond  and  Share 
approached  United  Gas  in  1949  on  that  subject?  A.  Yes, 
indeed.  We  were  well  aware  of  the  wartime  and  postwar 
expansion  in  this  field  and  were  giving  continual  study  as 
to  the  method  of  entering  this  type  of  activity. 

Prior  to  the  war,  the  Chemical  Department,  which  was 
essentially  a  testing  laboratory,  carried  on  some  research 
in  high  pressure  catalytic  conversion  of  hydrocarbons. 
This  work  was  completely  disrupted  by  the  war;  all  its 
personnel  went  into  the  armed  services  or  left  the  company 
for  other  reasons.  None  of  these  employees  returned  to 
United  Gas  after  the  war.  When  the  Research  Department 
was  formed  in  1946  it  was  impossible  to  obtain  the  trained 
men  needed  for  such  a  program,  and  the  press  of  opera¬ 
tional  problems  and  those  connected  with  establishing  the 
new  department  prevented  us  [3647]  from  carrying  out 
this  work. 

During  the  war  experimental  work  was  carried  out  on 
the  thermal  conversion  of  butane  to  butadiene.  This  was 
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similarly  handicapped  by  lack  of  personnel  and  the  decline 
in  demand  for  butadiene  after  the  war  made  the  process  less 
attractive. 

United  Gas  has  made  substantial  grants  to  the  Uni¬ 
versity  of  Texas  for  work  on  the  conversion  of  methane  to 
acetylene.  We  are  also  an  important  stockholder  in  the 
Carthage  Hydrocol  plant  which  will  use  the  Fischer- 
Tropsch  synthesis  method  to  produce  motor  fuel  from 
natural  gas. 

During  the  past  two  years  we  have  had  repeated  dis¬ 
cussions  with  the  Gasoline  Department  concerning  the  pos¬ 
sible  upgrading  of  our  liquid  production  and  the  potential 
market  for  additional  liquid  extraction.  Several  studies 
were  made  on  methods  to  increase  the  propane-butane  yield 
and  one  research  grant  was  made  for  study  on  low  tempera¬ 
ture  liquid  extraction.  The  catastrophic  drop  in  propane 
prices  has  made  additional  propane  recovery  completely 
unattractive  unless  the  material  can  be  further  upgraded. 

The  increase  in  octane  rating  for  motor  fuels  has  created 
a  new  problem  for  the  natural  gasoline  industry.  Gasolines 
from  natural  gas  can  be  leaded  to  produce  about  78  octane. 
Leaded  gasoline  specifications  now  call  for  80  octane  for 
house  brand  or  regular  grade  fuel.  Refinery  gasolines  can 
[3648]  easily  be  leaded  to  this  value  but  natural  gasolines 
must  be  reformed  to  meet  the  new  specifications.  We  have 
recently  made  arrangements  with  Atlas  Processing  Com¬ 
pany  to  reform  part  of  our  gasoline  output  but  the  overall 
result  is  to  render  the  natural  gasoline  market  less  attrac¬ 
tive. 

It  was  incumbent  upon  me,  as  Director  of  Research,  to 
do  something  about  the  problem  of  upgrading  our  liquid 
production  and  exploring  the  question  of  additional 
markets.  But  I  found  that  I  had  no  facilities  to  spare  for 
such  research  and  I  could  easily  see  that  to  set  up  a  labora¬ 
tory  and  pilot  plant  for  research  in  the  petrochemical  field 
would  dwarf  our  present  research  organization.  Knowing, 
by  personal  experience  the  difficulties  of  obtaining  a  staff, 


182 


D.  T.  MacRoberts,  for  Petitioner — Direct. 

organizing  it  and  equipping  it,  and  having  a  fair  idea  of 
the  initial  expenditures  required  I  was  understandably 
unwilling  to  present  such  a  proposition  to  management, 
particularly  at  a  time  when  we  were  entering  into  a  second 
expansion  stage  in  the  present  Research  Department  to  care 
for  operational  problems. 

Q.  When  did  you  first  learn  of  the  proposed  research 
program  in  the  petrochemical  field  which  Mr.  Morse  and 
Professor  Gilliland  had  previously  referred  to  in  their 
testimony,  and  what  did  you  do  upon  learning  of  the 
program  ?  A.  I  first  learned  of  the  proposed  program  from 
Bond  and  Share  last  year.  At  that  time  I  discussed  the 
matter  with  my  staff  and  we  came  to  certain  conclusions 
regarding  the  [3649]  petrochemical  industry : 

1.  The  impact  of  petrochemical  activity  on  the  gas 
market  had  been  of  negligible  importance  other  than  as 
another  industry  consuming  gas  at  fuel  rates.  Natural 
gas  or  any  extracted  components,  with  rare  exceptions, 
commands  no  premium  price  as  a  raw  material  for  chemical 
conversion. 

2.  No  chemical  companies,  to  our  knowledge,  were  offer¬ 
ing  more  than  fuel  prices  for  gas. 

3.  Specially  extracted  fractions  or  gas  of  particular 
analysis  or  quality  above  fuel  specifications  were  being 
furnished,  when  needed,  by  nearby  refineries  or  gasoline 
plants.  There  existed  no  general  open  market  for  specifica¬ 
tion  materials  obtainable  from  natural  gas.  Increased  gas 
production  in  the  southwest  with  attendant  liquid  recov¬ 
eries  had  depressed  the  price  of  propane,  butane  and  other 
low-boiling  point  compounds.  The  domestic  fuel  market 
for  liquefied  petroleum  gas  was  not  keeping  pace  with  the 
expanded  output ;  any  shortages  still  occurring  in  this  field 
were  due  to  transportation  or  storage  deficiencies,  not  to 
unavailability  of  the  material  at  plants. 
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4.  United  Gas  would  be  interested  in  petrochemical 
developments  only  if  they  resulted  in  increased  earnings  for 
United  Gas. 

5.  Increased  earnings  for  United  Gas  could  be  realized 
only  through  the  manufacture  of  specification  fractions  at 
[3650]  higher  prices  than  present  markets  or  through 
entry  of  United  Gas  into  the  chemical  manufacturing  field. 
This  might  mean  the  reforming  of  some  constituents  of 
natural  gas  into  chemical  intermediates  or  the  complete 
conversion  of  some  fraction  of  the  gas  into  finished 
chemicals. 

6.  United  Gas  could  not  improve  its  present  position  by 
any  proposal  which  left  it  in  the  position  of  only  a  disinter¬ 
ested  raw  material  supplier. 

Q.  Were  you  later  contacted  by  members  of  the  Bond 
and  Share  organization?  A.  Yes.  I  met  representatives 
of  Bond  and  Share  and  also  of  National  Research  Corpora¬ 
tion  on  their  visit  to  United  Gas  in  Shreveport,  Louisiana, 
in  September  1949.  In  the  discussions  on  the  matter 
between  the  groups  above-mentioned  and  members  of  our 
Research  Department,  I  stated  that  United  Gas  was  not 
interested  in  a  position  as  raw  material  supplier  for  a  manu¬ 
facturing  process  to  be  carried  out  by  others  but  would  be 
interested  in  a  cooperative  program  whereby  United  Gas 
might  share  in  the  fruits  of  the  research  work  and  be  per¬ 
mitted  to  participate  in  any  plant  designed  to  commercially 
exploit  any  such  process.  All  subsequent  discussion  pro¬ 
ceeded  along  this  line  and  the  meeting  resulted  in  an 
exploration  and  clarification  of  the  position  of  each  party 
and  their  interest  therein. 

Q.  Were  there  any  further  discussions?  [3651]  A.  Yes. 
In  October  an  extensive  survey  of  the  petrochemical  field 
was  completed  by  National  Research  and  copies  were  sent 
to  United  Gas  for  review. 
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In  November  a  second  meeting  was  held  in  Shreveport. 
At  this  meeting,  after  preliminary  decisions  that  the  field 
had  not  lessened  in  interest  since  the  previous  meeting,  the 
method  of  implementing  the  program  and  the  substance  of 
an  appropriate  agreement  to  be  entered  into  were  discussed. 
Not  all  of  the  details  have  as  yet  been  worked  out  but  the 
general  area  of  agreement  was  broadened  to  include  most 
major  points. 

Q.  Will  you  state  the  nature  of  the  general  understand¬ 
ing?  A.  United  Gas,  Bond  and  Share  and  the  National 
Research  will  enter  into  an  agreement  to  conduct  a  research 
program  on  the  conversion  of  natural  gas,  or  any  of  its 
components,  into  products  having  an  enhanced  market  value 
and  sufficient  market  to  justify  plant  construction  on  a 
reasonable  scale. 

The  actual  research  work  will  b.e  carried  out  at  National’s 
laboratories  in  Cambridge,  supplemented  at  all  times  by 
United  Gas  research  and  operational  facilities  and  by  Bond 
and  Share ’s  engineering  and  financial  organizations.  Costs 
of  the  program  will  be  borne  by  the  three  parties  either 
through  cash  contributions  or  through  services  performed 
and  the  rights  to  any  processes  developed  will  be  owned 
jointly  by  the  parties.  The  right  of  exploitation  of  such 
processes  will  be  held  by  the  three  parties. 

[3652]  We  are  attempting  to  set  up  an  arrangement 
whereby  the  three  parties  may  pool  their  specific  skills  to 
the  mutual  advantage  of  all. 

Q.  Do  you  believe  that  the  proposed  research  program 
will  benefit  United  Gas?  A.  I  do. 

Q.  What  reasons  do  you  have  for  such  opinion?  A.  The 
research  program  that  we  plan  is  directed  toward  finding 
more  profitable  uses  for  natural  gas  or  any  of  its  constit¬ 
uents  than  now  exist.  It  is  this  orientation  that  gives  it  the 
unique  value  to  United  Gas. 

The  United  Gas  system,  in  so  far  as  its  gas  operations 
are  concerned,  is  engaged  in  the  production,  purchase, 
transportation  and  sale  of  natural  gas.  Through  its  pro- 
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ducing  subsidiary  and  by  purchase  contracts  with  other 
producers  it  controls  some  15  trillion  cubic  feet  of  recover¬ 
able  natural  gas  reserves — about  630  billion  pounds  of 
natural  gas.  This  constitutes  a  tremendous  source  both  of 
fuel  and  of  a  basic  raw  material  having  great  potential 
uses. 

We  are  interested  in  the  most  profitable  uses  of  this 
gas  harmonious  with  our  primary  business  of  supplying 
natural  gas  as  a  fuel.  Frequently  it  has  been  stressed  that 
the  potential  chemical  conversion  uses  of  natural  gas  are 
limited  to  a  small  fraction — a  few  per  cent — of  the  total  gas 
available.  Rather  than  discouraging  us  in  our  research 
project,  this  is  a  [3653]  salutary  fact.  We  are  sure  that  no 
chemical  conversion  developed  will  disturb  our  present  fuel 
market  or  in  any  appreciable  manner  work  to  the  detriment 
of  our  fuel  consuming  customers.  But  we  are  convinced 
that  in  this  small  fraction  of  potential  chemical  conversion 
lies  a  field  which  may  permit  us  to  enhance  our  income 
without  affecting  our  present  income  from  fuel  con¬ 
sumption. 

After  this  general  observation  I  wish  to  outline  in  detail 
the  specific  advantages  that  I  see  in  the  program. 

First,  a  program  of  research  based  upon  natural  gas  as 
the  starting  point  can  scarcely  fail  to  produce  some  results 
valuable  to  United  Gas  in  its  normal  operations.  It  is 
intended  that  this  research  shall  be  closely  fitted  into  the 
fuel  operations  of  United  Gas  (it  is  our  express  intent  not  to 
interfere  therewith)  and  the  details  of  such  operations 
must  be  studied,  to  some  degree,  in  the  research  program, 
particularly  those  related  to  the  liquid  extraction  opera¬ 
tions.  Thus,  as  ancillary  to  the  main  purpose  of  the 
research,  we  may  expect  developments  which  can  be  imme¬ 
diately  put  into  practice  by  United  Gas  as  operating 
improvements.  In  so  far  as  such  developments  are  patent- 
able,  United  Gas  will  share  in  any  license  fees,  sales  or 
other  disposition.  If  non-patentable,  United  Gas  will  have 
first  hand  knowledge  and  prior  opportunity  to  apply  them. 
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Second,  this  research  program  will  materially  supple¬ 
ment  [3654]  and  augment  the  research  facilities  of  United 
Gas.  It  is  not  intended  that  the  cooperative  research  will 
be  directed  toward  the  solution  of  operational  problems  of 
United  Gas.  I  still  have  my  own  research  organization  for 
that  purpose.  But  by  entering  into  this  cooperative  ven¬ 
ture  my  own  department  will  be  freed  from  the  necessity 
of  attempting,  at  some  later  time,  detailed  investigation  of 
this  field.  The  increasing  complexity  of  modern  industry 
and  the  ever-expanding  need  for  technological  assistance 
in  diverse  fields  of  knowledge  places  an  almost  insuperable 
burden  upon  the  individual  responsible  for  the  Research 
Department  of  a  large  company.  It  is  manifestly  impossible 
for  one  organization,  no  matter  how  large,  to  have  on  its 
staff  specialists  in  all  possible  fields  of  interest.  Even  if 
it  were  possible  it  would  be  entirely  uneconomic.  The 
monumental  research  program  of  the  late  war,  in  which  I 
occupied  a  most  minor  role,  demonstrated  the  efficiency 
of  the  research  team;  the  grouping  of  diverse  specialists 
upon  one  problem.  Its  success  is  patent.  The  increasing 
number  of  research  foundations — Armour  Research,  Mid¬ 
west  Research,  Southern  Research,  Stanford  Research  and 
many  others — is  another  example  of  cooperative  programs. 
The  arrangement  we  propose  carries  this  another,  and  I 
think  a  logical,  step  farther — the  grouping  of  divers  spe¬ 
cialists  from  different  facets  of  industry  to  carry  out  work 
which  could  be  accomplished  only  with  great  difficulty  by 
any  one  [3655]  separately.  Moreover,  this  arrangement 
proposes  a  mutuality  of  interest  by  providing  that  each 
participating  partner  shall  share  in  the  fruits  of  research. 
This  motive,  this  impetus  behind  the  success  of  the  project, 
is  lacking  in  the  non-profit  research  foundation ;  it  existed 
during  the  war  research  years  and  was  a  major  factor  in 
the  success  of  that  program. 

.  Research  is  still  conducted  by  individuals  and  the  results 
are  interchanged  between  individuals.  A  free  interchange 
of  scientific  knowledge  is  an  ideal  that  has  been  sadly  inter- 
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rupted  in  recent  years  by  national  secnrity  requirements 
and  the  need  for  industrial  secrecy  on  all  patentable  mat¬ 
ters.  A  program  snch  as  the  one  proposed  will  immensely 
broaden  the  contacts  possible  to  any  one  of  the  members. 
Snch  an  outcome  is  advantageous  in  itself. 

The  points  I  have  discussed  above  relate  solely  to  the 
research  advantages  and,  important  though  they  may  be, 
are  actually  only  incidental  to  the  principal  advantages  to 
be  derived  from  the  program.  An  understanding  of  these 
advantages  requires  a  brief  review  of  the  constituents  of 
natural  gas. 

Natural  gas  is  a  mixture  of  hydrocarbons,  the  major  por¬ 
tion  of  which  are  simple  aliphatic  saturated  molecules.  The 
predominant  constituent  is  methane  comprising  approxi¬ 
mately  85  per  cent  by  volume  of  the  total  reserves.  Methane 
is  an  [3656]  ideal  gaseous  fuel  showing  no  tendency  to 
liquify  under  normal  transmission  and  utilization.  Methane 
is  relatively  inert  in  chemical  reactions  although,  as  Dr. 
Gilliland  has  testified,  it  is  used  extensively  in  the  produc¬ 
tion  of  ammonia,  formaldehyde,  methanol,  and  for  the  syn¬ 
theses  gas  in  the  Fischer-Tropsch  process.  Since  methane 
is,  and  will  continue  to  be,  the  predominant  constituent  of 
fuel  gas,  research  on  the  conversion  of  methane,  although 
a  possible  route,  is  not  as  attractive  to  me  as  a  plan  for 
the  conversion  of  those  components  heavier  than  methane. 

Above  methane  there  is  a  series  of  hydrocarbons  which 
becomes  consistently  less  useable  as  fuel  and  more  valuable 
in  other  forms.  These  components  may  be  considered  as 
byproduct  materials  in  normal  natural  gas  operations.  Cer¬ 
tain  of  them  such  as  pentanes  and  heavier  must  be  extracted 
from  the  gas  to  render  it  fit  for  fuel;  others  may  be 
extracted  without  impairing  the  fuel  quality  of  the  gas. 

Although  byproducts  in  the  sense  that  their  extraction 
is  incidental,  in  many  cases,  to  the  production  of  gas  for 
fuel,  these  constituents  have  assumed  a  position  which  is 
not  compatible  with  this  treatment  as  byproducts.  The 
byproducts  attitude  dates  back  to  the  early  years  of  the 
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natural  gas  industry  when,  at  the  shallow  depths  then 
drilled  with  concomitant  low  temperatures  and  pressures, 
only  minor  amounts  of  these  materials  were  recovered. 
They  were  removed  to  render  the  gas  [3657]  fit  for  con¬ 
sumption,  not  for  revenue  purposes.  This  is  no  longer  the 
case.  Deeper  drilling  with  higher  temperatures  and  pres¬ 
sures  has  discovered  immense  reserves  of  these  “liquefiable 
hydrocarbons”  and  their  extractions  for  motor  fuel  and  for 
consumption  as  liquefied  petroleum  gases  (LPG)  is  a  major 
industry  in  itself.  Approximately  one-ninth  of  the  total 
gasoline  production  of  the  country  comes  from  natural  gas. 
In  the  case  of  United  Gas,  the  figures  shown  on  a  tabulation 
I  have  had  prepared  are  illustrative  of  the  importance  of 
this  “by-product”. 

Q.  Is  this  the  tabulation  that  you  refer  to,  Mr.  Mac¬ 
Roberts?  A.  Yes,  it  is. 

Mr.  Jones:  I  ask  that  the  tabulation  just  referred 
to  by  Mr.  MacRoberts  headed  “Growing  Importance 
of  Gasoline  Revenues  in  Relation  to  Total  Natural 
Gas  Revenues,  1939-1949”  be  offered  in  evidence  as 
Applicant’s  Exhibit  UG-13. 

(Applicant’s  Exhibit  UG-13  was  received  in  evi¬ 
dence.) 

By  Mr.  Jones: 

Q.  Will  you  proceed,  Mr.  MacRoberts?  A.  The  poten¬ 
tial  importance  of  these  liquefiable  hydrocarbons  to  the 
nation  as  a  whole  is  borne  out  by  the  following  data. 

The  American  Gas  Association  Committee  on  natural 
gas  reserves  estimated  that  as  of  December  31,  1948,  the 
national  [3658]  proved  recoverable  reserves  of  natural  gas 
and  “natural  gas  liquids”  were: 

Natural  gas,  173.9  trillion  cubic  feet. 

Natural  gas  liquids,  3.54  billion  barrels. 

(Source:  Gas  Facts,  pp.  17-18;  AGA  1949.) 
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Translating  these  figures  into  weight  in  order  to  make  a 
valid  comparison : 

Natural  gas,  7.81  trillion  pounds. 

Natural  gas  liquids,  .890  trillion  pounds. 

These  estimates  refer  to  liquids  recoverable  under  cur¬ 
rent  operations.  Since  not  more  than  75  per  cent  of  the 
propane  and  heavier  is  now  recovered  from  the  gas  stream 
the  actual  reserves  of  natural  gas  liquids  are  of  the  order 
of  1.2  trillion  pounds.  The  ethane  traction  of  natural  gas 
would  probably  equal  about  one-half  trillion  pounds.  Stated 
in  this  fashion,  the  picture  becomes : 

Gaseous  fractions: 

Recoverable  methane,  7.0  trillion  pounds. 

Recoverable  ethane,  .5  trillion  pounds. 

Liquid  fractions: 

Presently  recoverable,  .89  trillion  pounds. 

Potentially  recoverable,  .31  trillion  pounds. 

Q.  Have  you  prepared  a  tabulation  showing  the  prin¬ 
cipal  components  of  natural  gas,  their  present  use  and  the 
potential  use  you  consider  most  promising  and  the  range 
of  prices,  in  [3658-A]  cents  per  pound,  now  being  received 
for  these  fractions  by  United  Gas?  A.  Yes. 

Q.  Is  this  tabulation  I  hand  you  the  tabulation  you  have 
described?  A.  It  is. 

Mr.  Jones:  I  ask  that  the  tabulation  just  referred 
to  by  Mr.  MacRoberts  be  received  in  evidence  as 
Applicant’s  Exhibit  UG-14. 

(Applicant’s  Exhibit  UG-14  was  received  in  evi¬ 
dence.) 

By  Mr.  Jones: 

Q.  Will  you  proceed,  Mr.  MacRoberts?  A.  We  are  con¬ 
vinced  that  natural  gas  liquids  are  potentially  more  valuable 
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than  the  prices  we  now  receive  wonld  indicate.  We  wish  to 
find  some  method  of  upgrading  onr  production  of  these 
liquid  fractions  in  order  that  they  can  be  sold  at  some  price 
commensurate  with  their  value  as  raw  materials.  At  our 
five  major  gasoline  plants  we  treated  80  billion  cubic  feet 
in  1948.  I  have  another  tabulation  showing  the  composite 
plant  balance  of  these  materials. 

Q.  Is  this  the  tabulation  that  you  refer  to,  Mr.  Mac¬ 
Roberts  ?  A.  Yes,  it  is. 

Mr.  Jones :  I  offer  the  tabulation  just  referred  to 
by  [3659]  Mr.  MacRoberts  in  evidence  as  Appli¬ 
cant’s  Exhibit  UG-15,  and  the  tabulation  is  headed 
“Principal  Natural  Gas  Constituents  Passed 
Through  Five  Major  Gasoline  Plants  in  1948  and 
Amounts  Extracted  as  Liquid  Fractions.” 

(Applicant’s  Exhibit  UG-15  was  received  in  evi¬ 
dence.) 

By  Mr.  Jones: 

Q.  Will  you  continue,  Mr.  MacRoberts?  A.  Any  process 
which  adds  value  to  these  liquid  fractions  will  have  great 
income  values  for  United  Gas.  Moreover,  this  value  will  be 
enhanced  if,  as  I  believe  to  be  the  case,  the  potential  liquid 
recoveries  from  natural  gas  increase. 

Furthermore,  additional  uses  for  these  liquid  fractions 
will  assist  in  stabilizing  the  market.  The  liquefied  petro¬ 
leum  gas  market,  main  outlet  for  propane  and  butane,  is 
highly  seasonal.  There  is  no  market  in  which  the  summer 
production  of  these  liquids  can  be  disposed.  The  liquids 
are  variously  absorbed ;  they  are  used  as  boiler  fuel  in  the 
plants,  reinjected  into  pipelines  as  gaseous  fuel  or  pumped 
back  into  underground  reservoirs. 

As  I  stated  above,  I  do  not  think  United  Gas  should  be 
satisfied  with  a  position  solely  as  supplier  of  raw  material. 
The  proposed  research  program  has  the  further  advantage 
that  United  Gas  will  be  able  to  actively  participate  in  the 
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conversion  process  and  thus  in  the  upgraded  value  of  its 
raw  [3660]  material.  The  potential  profits  of  such  upgrad¬ 
ing  cannot  be  estimated  at  this  time  but  it  is  probable  that 
the  profit  per  pound  of  raw  material  realized  by  conversion 
will  exceed  the  profit  per  pound  obtained  from  extraction 
of  the  raw  material. 

A  program  directed  toward  increasing  the  market  pos¬ 
sibilities  for  certain  natural  gas  constituents  as  such  would 
logically  be  an  industry  project  rather  than  one  under¬ 
taken  by  a  single  natural  gas  company.  The  only  logical 
position  for  United  Gas  is  that  of  an  active  participant 
in  any  conversion  process  thereby  accruing  to  itself  the 
rewards  of  its  expenditure  of  research  time  and  money. 
Similarly,  it  is  of  undoubted  advantage  to  the  entire  pro¬ 
gram  to  have  a  natural  gas  company,  such  as  United  Gas 
as  an  active  partner.  United  Gas  not  only  has  large 
reserves  of  gas  now,  we  expect  to  have  as  large  or  larger 
reserves  when  this  research  program  is  completed  and  to 
be  in  no  less  favorable  position  with  relation  to  the  raw 
material  than  we  now  are.  Thus  United  Gas  will  be  in  a 
position  to  supply  the  necessary  raw  material  for  use  in 
the  event  the  research  program  culminates  in  the  discovery 
of  one  or  more  commercially  profitable  products  or 
processes. 

As  an  active  participant  in  the  program,  United  Gas 
will  receive  certain  interests  in  such  products  or  processes 
as  may  be  developed.  These  have  potential  value  from  the 
point  of  [3661]  view  of  commercial  exploitation,  or  from 
license  fees  or  royalties,  or  as  a  basis  for  cross  grants  of 
patents.  If  United  Gas  should  not  care  to  participate  in 
the  commercial  exploitation,  these  licensing  rights  and 
royalties  would  still  be  retained. 

Q.  What  would  be  the  significance  of  upgrading  the 
materials  of  which  you  speak?  A.  Data  on  the  produc¬ 
tion  of  petrochemicals  compiled  by  the  U.  S.  Tariff  Com¬ 
mission  may  be  used  to  get  a  rough  estimate  of  the  upgraded 
value  of  petrochemical  intermediates  and  finished  chemi- 
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cals.  As  I  have  pointed  out,  the  gas  components  below 
natural  gas  are  worth  only  three  tenths  cent  per  pound,  or 
less,  as  fuel.  These  data  show  that  chemical  intermedi¬ 
ates  have  an  average  market  value  of  about  four  cents 
per  pound  and  finished  chemicals  about  twenty  cents  per 
pound. 

Our  outlet  for  these  raw  materials  is  as  gaseous  fuel, 
liquid  fuel  or  gasoline,  and  of  these  only  gasoline  can  be 
expected  to  exceed  one  cent  per  pound.  There  is  a  prob¬ 
able  ceiling  on  gasoline  of  two  cents  per  pound  or  less  (12 
cents  per  gallon  at  the  refinery).  In  order  to  make  our 
gasoline  acceptable  to  the  trade  we  must  reform  our  present 
gasoline  runs  and  in  order  to  convert  the  liquids  below 
pentane  into  gasoline  they  must  be  poly-formed  by  some 
process  as  yet  commercially  undeveloped.  It  is  evident 
that  the  gasoline  outlet  is  not  attractive  for  a  research  pro¬ 
gram  when  the  [3662]  petrochemical  market  offers  an 
upgraded  value  for  intermediates  at  least  twice  the  unit 
value  of  gasoline. 

The  second  upgrading,  from  intermediate  to  finished 
chemical  (not  finished  product),  provides  a  further  incen¬ 
tive.  It  is  our  intent  to  work  toward  this  final  product  as 
a  research  goal.  United  Gas  would  then  have  a  unified 
position  throughout  the  operation  as  raw  material  supplier, 
participant  in  upgrading  the  raw  material  to  intermedi¬ 
ates  and  participant  in  the  manufacture  of  finished 
chemicals. 

Let  me  cite  a  simple  example  of  the  possibilities  to 
United  Gas.  At  our  Carthage  gasoline  plant  in  1948  we 
handled  a  stream  of  which  3  per  cent,  or  128  million  pounds, 
was  propane  and  butane.  Of  this  we  extracted  66  million 
pounds  which  was  sold  in  the  LPG  and  gasoline  blending 
markets.  As  I  have  pointed  out,  the  LPG  and  gaseous 
fuel  markets  are  now  about  equal  on  a  BTU  basis  at  three 
tenths  cent  per  pound.  It  would  be  quite  practicable  to 
extract  90  percent  of  these  liquids,  or  115  million  pounds. 
Then  we  would  realize: 
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At  LPG  or  gaseous  fuel  price  (.3^/lb) —  $  345,000 

At  gasoline  prices  (1.5^/lb) . . —  1,730,000 

At  chemical  intermediate  price  (4^/lb) _  4,600,000 

At  finished  chemical  price  (20^/lb) _  23,000,000. 

I  intend  no  implication  that  these  values  are  net  profits. 
The  figures  cited  above  are  intended  solely  to  illustrate 
the  fact  that  this  minor  portion  of  natural  gas  still  may 
have  [3663]  large  potential  value  and  that  some  part  of 
that  value  should  be  realized  by  United  Gas  if  it  joins  in 
operations  to  exploit  the  possibilities. 

Q.  Will  you  state  whether  in  your  opinion,  if  Bond  and 
Share  had  not  initiated  the  proposed  research  program, 
United  Gas  might  ultimately  have  done  so  by  itself?  A.  As 
I  have  previously  testified,  we  at  United  Gas  were  well 
aware  of  this  potential  field  of  activity,  had  considered  the 
advisability  of  research  ourselves  and  probably  would  have 
eventually  initiated  such  a  program.  But  I  fear  it  would 
not  have  been  soon.  Our  activity  was  and  still  is  well 
taken  up  with  the  current  problem  of  establishing  an  organi¬ 
zation  staffed  with  the  necessary  specialists,  of  designing 
and  building  a  new  laboratory  (now  under  construction) 
and  carrying  out  the  research  work  brought  to  us  by  oper¬ 
ating  departments. 

In  order  to  institute  work  in  the  petrochemical  field, 
I  would,  as  a  minimum,  be  forced  to  duplicate  the  present 
staff  and  provide  facilities  for  research.  This  would  take 
not  less  than  three  years  if  I  had  complete  authorization 
to  set  up  such  an  organization.  Since  my  current  expan¬ 
sion  program  includes  doubling  my  present  technical  staff 
I  am  afraid  that  a  petrochemical  research  program, 
important  though  it  might  be,  would  have  been  many 
years  off. 

My  only  real  hope  in  the  matter  was  to  find  a  partner 
with  [3664]  whom  I  could  arrange  for  cooperative  research 
and  who  would  share  the  expense  of  such  research.  No 
such  prospective  partner  seemed  likely  to  appear  at  the 
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time  I  first  learned  that  Bond  and  Share  was  interested 
in  the  petrochemical  field. 

Q.  Do  you  think  it  beneficial  for  United  Gas  to  have 
a  partner  in  the  proposed  research  program?  A.  Very 
definitely,  yes. 

Q.  What  are  your  reasons?  A.  First,  the  difficulties 
that  I  have  mentioned  in  establishing  this  research  pro¬ 
gram  under  my  own  direction.  Second,  the  desirability 
of  having  a  partner  who  would  share  with  United  Gas  the 
necessary  expense  of  a  research  program,  which  is  con¬ 
siderable,  and  would  be  in  a  position  to  invest  itself  or  find 
outside  capital  to  invest  in  the  exploitation  of  any  dis¬ 
covery  resulting  from  the  research  activities.  Third,  the 
need  in  such  a  program  of  specialized  knowledge  outside 
of  the  natural  gas  field.  We  have  had  little  or  no  experi¬ 
ence  in  chemical  manufacture  or  marketing  and  are  not 
familiar  with  process  engineering  except  as  it  applies  to 
our  gasoline  plants  and  similar  operations.  As  I  saw  it, 
we  needed  for  the  research  program : 

1.  A  research  laboratory  or  foundation  having  the 
organization  equipped  to  handle  chemical  research. 

2.  A  partner  to  share  research  expenses. 

3.  An  engineering  firm  capable  of  advising  us  on  process 
[3665]  engineering  problems. 

4.  A  market  analyst  familiar  with  the  chemical 
industry. 

5.  Eventually  a  source  of  capital  for  plant  construction. 

6.  An  arrangement  whereby  interests  in  the  venture 
could  be  held  by  the  participants  without  placing  United 
in  a  completely  junior  position. 

This  combination  is  not  easily  found  nor  had  I  any 
time  in  which  to  make  the  necessary  contacts  and  explore 
all  possibilities.  As  I  previously  mentioned  the  matter 
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was  still  nnder  consideration  when  I  received  the  Bond  and 
Share  proposal. 

Q.  Would  a  program  of  petrochemical  utilization  of 
natural  gas  have  any  effect  upon  the  development  of  new 
reserves  of  gas  or  reserves  not  now  readily  available  to 
markets?  A.  Anything  which  raises  the  intrinsic  value 
or  income  possibilities  of  natural  gas  will  act  to  increase 
the  availability  and  discovery  of  reserves.  Discovery  and 
development  of  natural  gas  reservoirs  are  dependent  upon 
profits  just  as  any  other  industry.  The  cost  of  finding 
reserves  is  increasing ;  development  costs  are  much  higher 
than  formerly,  in  part  due  to  the  deeper  drilling  now  neces¬ 
sary.  More  remote  areas  and  geologically  less  attractive 
provinces  are  being  explored.  The  offshore  areas  of  the 
Gulf  of  Mexico — the  much  publicized  tidelands — are 
examples  of  locations  where  costs  are  vastly  higher  than 
any  previously  [3666]  experienced. 

If  petrochemical  conversion  can  add  materially  to  the 
value  of  the  gas  or  liquids  produced  by  such  wells  it  will 
stimulate  activity.  Petrochemical  additions  to  cycling 
plants — gasoline  plants  which  strip  natural  gas  of  its 
liquids  and  return  the  dry  gas  to  the  formation — can  help 
to  widen  the  rapidly  narrowing  gap  between  income  and 
expense  in  these  projects. 

Casinghead  gas,  produced  from  oil  wells  and  often 
flared  at  the  lease,  is  especially  rich  in  the  constituents 
above  methane.  Much  of  this  gas  is  wasted  now  because 
the  expense  of  gathering,  treating  and  compressing  it  out¬ 
weighs  its  value  as  a  pipeline  fuel.  With  added  value  from 
petrochemical  conversion  this  gas  may  be  recovered  and 
the  residue  sold  as  fuel. 

Reserves  of  natural  gas  remaining  in  reservoirs  at  pres¬ 
sures  below  those  needed  for  long  distance  transportation 
may,  in  some  cases,  be  suitable  for  local  petrochemical  con¬ 
version.  Other  reserves  unsuitable  for  pipe  line  use 
because  of  location  or  other  factors  may  find  outlets  in  this 
field. 
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Q.  Do  you  believe  that  the  proposed  research  program 
will  benefit  the  national  security  and  well-being?  A.  Yes. 
Without  wishing  to  impute  any  far-reaching  results  to  a 
program  not  yet  under  way,  I  am  certain  that  [3667] 
research  along  the  lines  contemplated  can  be  of  great 
importance  to  the  nation.  The  record  of  the  petrochemical 
industry  in  the  last  war  bears  strong  evidence  to  the  value 
of  research  that  preceded  the  development  of  petrochemi¬ 
cals.  Only  a  limited  portion  of  the  contribution  of  the 
petroleum  and  natural  gas  field  can  be  reviewed  here. 

Production  of  synthetic  rubber  is  no  doubt  the  outstand¬ 
ing  example  of  the  application  of  research  to  the  war 
effort.  Both  German  and  American  research  prior  to  1941 
was  the  basis  for  the  two  most  widely  used  synthetic 
rubbers,  Buna  S  and  Butyl  rubber.  The  base  materials  for 
these  were  butadiene,  styrene  and  isobutylene.  A  substan¬ 
tial  portion  of  the  materials  for  synthetic  rubber  came  from 
natural  and  refinery  gases.  Peak  production  of  synthetic 
rubber  was  about  725,000  long  tons  per  year. 

Ammonia,  essential  in  both  agriculture  and  munitions, 
was  produced  during  the  war  from  natural  gas.  The  tre¬ 
mendous  increase  in  fertilizer  consumption  in  the  past 
decade  has  been  possible  only  by  the  expansion  of  ammonia 
manufacture  in  this  country.  Production  of  ammonia 
increased  from  320,000  tons  in  1939  to  1,380,000  tons  in 
1948.  About  40  per  cent  of  the  1948  tonnage  was  produced 
from  natural  gas. 

Synthetic  methanol  (wood  alcohol)  has  been  produced 
from  synthesis  gas  (carbon  monoxide  and  hydrogen)  since 
the  1920 ’s.  More  recently,  direct  processes  producing 
methanol  by  [3668]  partial  oxidation  of  natural  gas  have 
been  developed.  Methanol  is  an  important  chemical  for 
use  as  anti-freeze  and  as  an  intermediate  in  formaldehyde 
manufacture  for  plastic  and  explosives.  Production  of 
methanol  has  increased  from  80,000  tons  in  1939  to  500,000 
tons  in  1948.  About  77  per  cent  is  now  made  from  petroleum 
hydrocarbons. 
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These  examples,  which  could  be  multiplied  many  fold, 
are  cited  as  evidence  that  the  research  work  which  resulted 
in  processes  whereby  these  strategic  chemicals  could  be 
made  from  natural  resources  readily  available  in  this 
country,  was  of  inestimable  advantage  to  our  national 
security. 

The  advantage  to  national  well-being  apart  from  secu¬ 
rity  needs  little  emphasis.  Research  in  the  chemical  field 
has  led  and  will  continue  to  lead  to  a  multitude  of  products 
which  did  not  even  exist  before  they  were  developed  by 
research.  By  creating  new  and  better  products,  research 
establishes  industries  with  their  attendant  employment  and 
improvement  in  general  living  conditions. 

Q.  In  your  opinion  is  United  Gas  justified  in  investing 
its  money  in  the  proposed  research  program?  A.  In  my 
opinion,  yes.  I  should  like  to  emphasize  that  I  do  not  think 
this  simply  because  I  am  convinced  of  the  value  of  research 
as  such.  I  have  examined  this  solely  from  the  question  of 
income  possibilities  for  United  Gas.  In  view  of  the  potenti¬ 
alities  of  the  petrochemical  field,  I  feel  [3669]  justified  in 
recommending  this  program  to  our  management. 

Q.  And  have  you  so  recommended?  A.  I  have. 

•  ••••• 


[3675]  N.  C.  McGowen  was  called  as  a  witness  for  and 
on  behalf  of  Electric  Bond  and  Share  Company  and,  having 
been  first  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  examination  by  Mr.  Jones: 

•  ••••• 

[3676]  Q.  Will  you  please  briefly  describe  the  business 
of  United  Gas  Corporation  and  its  subsidiaries?  A.  United 
Gas  and  its  subsidiaries  are  engaged  in  the  [3677]  produc¬ 
tion,  purchase,  gathering,  transportation,  distribution  and 
sale  of  natural  gas.  The  production  and  sale  of  crude  oil, 
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the  extraction  and  sale  of  natural  gasoline  and  other  liquid 
hydrocarbons  from  natural  gas  and  the  production  and  sale 
of  sulphur. 

Further  information  relative  to  the  operations  of  United 
Gas  and  its  subsidiaries  is  contained  in  the  annual  reports 
of  the  Company  which  have  been  received  in  evidence  as 
Applicants  Exhibits  UG1A,  to  UG1D  inclusive,  and  UG1E, 
and  in  the  Prospectus  of  the  company  dated  January  13, 
1950  heretofore  filed  with  and  made  effective  by  this  Com¬ 
mission  in  connection  with  the  proposed  sale  by  the  Com¬ 
pany  of  $25,000,000  principal  amount  of  bonds. 

•  ••••• 

Q.  Will  you  explain  the  actual  conduct  of  the  business 
of  United  Gas  and  its  subsidiaries?  A.  Although  the 
various  operations  of  the  United  Gas  system  are  segregated 
into  three  legal  entities,  all  of  their  activities  respectively, 
production,  transmission  and  distribution,  [3678]  are  con¬ 
trolled  by  the  corporate  division  of  the  United  Gas  Corpora¬ 
tion  from  the  general  office  in  Shreveport,  Louisiana.  The 
distribution  division  of  United  Gas  operates  the  distribu¬ 
tion  facilities,  and  these  operations  are  conducted  in  two 
district  offices,  one  at  Houston,  Texas  and  one  at  Shreve¬ 
port,  Louisiana.  There  are  several  divisions  located 
throughout  the  territory  charged  with  the  supervision  of 
the  operations  in  a  number  of  communities  within  each 
division.  Operations  in  each  single  community  are  con¬ 
ducted  with  local  personnel  varying  in  size  in  relation  to 
the  number  of  customers  within  the  community.  With  minor 
exceptions  all  gas  requirements  for  distribution  operations 
are  secured  from  Pipe  Line  company  under  long-term 
contracts. 

Pipe  Line’s  operations  are  conducted  from  the  general 
offices  in  Shreveport,  Louisiana.  It  has  a  number  of  district 
offices  at  various  points  throughout  the  territory.  The 
flow  of  gas  is  controlled  by  a  chief  dispatcher  located  in 
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the  general  office  at  Shreveport,  who  keeps  in  contact  with 
district  and  field  dispatchers  all  over  the  system.  The 
Chief  dispatcher  regulates  the  system’s  gas  flow  and 
pressure  through  instructions  to  district  and  field  dis¬ 
patchers  and  field  men  to  meet  requirements  from  hour  to 
hour.  The  system  is  wholly  interconnected  through  its  net¬ 
work  of  pipe  lines,  with  the  exception  of  the  properties 
serving  the  Wichita  Falls,  Texas,  area. 

Although  some  accounting  is  done  in  each  of  the  dis¬ 
trict  [3679]  offices,  the  general  books  of  the  system  are 
kept  at  Shreveport,  Louisiana.  Operating  vice  presidents 
and  department  heads  are  at  the  general  offices  and  they 
determine  matters  of  policy,  although  actual  operating 
functions  are  handled  in  the  districts  under  the  direction 
of  the  district  manager  and  his  staff. 

Union  Producing  Company’s  general  offices  are  main¬ 
tained  in  Shreveport,  where  its  offices  and  department  heads 
are  located.  Its  system  of  district  operations  is  similar  to 
that  of  Pipe  Line.  The  requirements,  estimates,  budgets, 
and  cash  needs  of  each  company  are  considered  in  relation 
to  the  system  requirements  by  the  corporate  division  of  the 
United  Gas  Corporation. 

For  example,  a  part  of  the  revenue  of  Pipe  Line  is 
derived  from  the  sale  to  the  distribution  properties.  Obvi¬ 
ously,  what  is  forecasted  with  respect  to  revenues  of  the 
distribution  properties  is  in  turn  reflected  in  the  forecast 
of  revenue  of  Pipe  Line,  and  similar  revenues  of  Union 
Producing  Company  reflect  forecasted  sales  to  Pipe  Line. 

Again  the  cash  positions  of  Pipe  Line  and  Union  Pro¬ 
ducing  Company  cannot  be  considered  apart  from  the  cash 
position  of  United  Gas.  All  public  financing  must  be  accom¬ 
plished  through  United  Gas,  and  so  long  as  it  maintains  a 
strong  cash  position,  such  strength  flows  to  each  of  the  other 
companies.  The  flow  of  system  cash  is  to  United  Gas 
through  dividends  or  retirement  of  debt  owed  to  United 
Gas  by  Pipe  Line  and  Union  Producing  [3680]  Company. 
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Q.  Mr.  McGowen,  Mr.  Hull  previously  testified  concern¬ 
ing  certain  statistical  data  with  respect  to  the  operations 
of  the  United  Gas  System  and  compared  the  various  opera¬ 
tions  of  the  system  dollar-wise  and  percentage-wise  to 
aggregate  of  all  system  operations.  In  the  light  of  your 
intimate  knowledge  of  the  system  operations  and  the 
statistics  furnished  by  Mr.  Hull,  have  you  any  opinion  as  to 
whether  the  principal  business  of  either  United  Gas 
Corporation  or  the  United  Gas  system  is  that  of  the  distri¬ 
bution  at  retail  of  natural  gas? 

•  ••••• 

[3682]  A.  In  the  light  of  my  knowledge  of  the  system’s 
operations  and  the  data  furnished  by  Mr.  Hull,  I  am  of  the 
opinion  that  the  principal  business  of  neither  United  Gas 
Corporation  nor  the  United  Gas  System  is  that  of  the 
distribution  at  retail  of  natural  gas. 

Q.  Will  you  state  the  reasons  upon  which  your  opinion 
is  based?  A.  Yes.  Apart  from  the  statistics  to  which  I  will 
refer  in  a  moment,  it  seems  clear  that  the  backbone  of  the 
system  as  a  gas  system  is  Pipe  Line  operations  carried  on 
by  United  Gas  Pipe  Line  Company.  This  Company  pur¬ 
chases  gas  either  from  Union  Producing  Company  or  others 
and  transmits  such  gas  for  sale  to  industrial  customers  and 
to  others  for  resale.  The  retail  distribution  business  con¬ 
stitutes  essentially  nothing  more  than  a  customer  of  United 
Gas  Pipe  Line  Company  no  different  functionally  from  any 
other  customer  to  which  Pipe  Line  sells  at  the  city  gate, 
and  which  customer  in  turn  distributes  natural  gas  at  retail 
This  is  not  to  say  that  the  three  companies  do  not  constitute 
an  integrated  system,  but  is  to  say  that  the  principal  busi¬ 
ness  of  the  gas  system,  as  such  is  not  retail  distribution  of 
natural  gas  but  [3683]  rather  the  production  and  transmis¬ 
sion  of  natural  gas. 

In  my  view  the  statistics  shown  by  the  testimony  of  Mr. 
Hull  and  the  exhibits  in  connection  with  his  testimony 
clearly  demonstrate  the  principal  business  of  United  Gas 
either  on  a  corporate  or  a  system  basis  is  not  that  of  the 
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retail  distribution  of  gas.  I  particularly  refer  to  Applicant’s 
Exhibits  Ug-ll-A  to  UG-ll-F  inclusive,  which  show  both 
with  respect  to  United  Gas  Corporation  and  with  respect 
to  United  Gas  System  that  from  every  point  of  view,  whether 
you  consider  assets,  earnings,  or  gas  sales,  the  retail  gas 
sales  are  only  a  small  portion  of  the  total  business  of  United 
Gas. 

•  ••••• 

r  v 

[3688]  Q.  Will  you  state,  Mr.  McGowen,  the  manner  in 
which  the  present  Board  of  Directors  of  United  Gas  was 
selected  and  also  will  you  identify  the  members  of  that 
board?  [3689]  A.  In  connection  with  the  plan  of  Electric 
Power  and  Light  Corporation,  United  Gas  Corporation  filed 
its  application  with  this  Commission  setting  out  a  slate  of 
eight  nominees  for  directors.  The  ninth  director  to  be 
selected  within  three  months  after  the  annual  meeting  of 
the  stockholders  of  United  Gas,  which  was  held  on  January 
15,  1949.  The  management  of  United  Gas  discussed  with 
the  staff  of  the  Public  Utilities  Division  a  program  of 
selection  of  nominees  for  directors  to  be  submitted  to  the 
stockholders,  and  its  application  to  the  Commission  with 
respect  to  the  nominees  selected  in  accordance  with  the  pro¬ 
posed  program  set  forth  various  factors  which  would  guide 
the  management  of  United  Gas  in  the  selection  of  the 
nominees.  In  accordance  with  the  program  of  selection  set 
forth  in  United  Gas  application  on  form  U-l,  file  number 
70-1949,  8  nominees  were  presented  to  the  stockholders  and 
such  nominees  were  elected  directors  of  the  United  Gas. 
The  qualifications  and  backgrounds  of  the  persons  so 
selected  are  set  forth  as  Exhibit  A-5  in  said  application. 
Subsequently  the  Commission  released  jurisdiction  with 
respect  to  the  ninth  director,  and  at  a  meeting  of  the  Board 
of  Directors  of  United  Gas  Mr.  Charles  Werly,  a  trustee 
of  the  George  Putnam  fund  of  Boston,  was  elected  a  director 
of  the  United  Gas. 
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The  directors  other  than  Mr.  Werly,  are  Messrs.  M.  A. 
Abernathy,  Burke  Baker,  Clifton  Ganns,  F.  T.  Hepburn, 
E.  W.  Hill,  H.  S.  Marston,  N.  C.  McGowen  and  G.  G.  Walker. 
Attendance  [3690]  of  the  directors  at  our  regular  monthly 
board  meetings  have  been  excellent,  and  such  absences  as 
have  occurred  have  been  due  primarily  to  illness. 

•  ••••• 

Q.  Tell  us,  Mr.  McGowen,  whether  or  not  any  special 
treatment  with  respect  to  furnishing  information  is 
accorded  to  Bond  and  Share  as  compared  with  any  other 
stockholder  of  United  Gas? 

•  ••••• 

The  Witness :  No,  sir.  Bond  and  Share  is  a  stock¬ 
holder  of  [3691]  our  corporation  and  regardless  of 
the  extent  of  its  holdings  it  is  furnished  only  such 
information  as  would  be  furnished  to  any  other 
stockholder  upon  request. 

By  Mr.  Jones: 

Q.  Mr.  McGowen,  does  Bond  and  Share  now  dominate 
or  has  it  at  any  time  since  you  became  President  in  August 
1944  dominated  the  affairs  of  United  Gas  ? 

[3693]  The  Witness:  At  no  time  since  I  became 
President  has  Bond  and  Share  either  dominated  or 
attempted  to  dominate  the  affairs  of  United  Gas. 
The  operations  of  that  company  are  entirely  in  the 
hands  of  the  management  in  Shreveport,  subject  to 
the  Board  of  Directors,  and  have  been  ever  since  I 
have  been  president. 

By  Mr.  Jones: 

Q.  To  be  more  specific,  let  me  ask  you  if  Bond  and 
Share  at  any  time  since  you  have  become  President  of 
United  Gas  has  attempted  to  control  the  accounting  prac- 
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tices  or  rate,  dividend  or  other  policies  of  United  Gas,  or 
whether  at  any  time  dnring  [3694]  that  period  Bond  and 
Share  has  in  fact  controlled  snch  practices  or  policies  to 
your  knowledge  ?  A.  Bond  and  Share  has  neither  attempted 
to  control  nor  has  it  in  any  way  controlled  snch  practices 
or  policies. 

Q.  Is  it  a  fact  that  in  the  selection  of  nominees  for  the 
Board  of  Directors  for  the  current  year,  the  Commission 
did  not  release  jurisdiction  in  connection  with  the  U-l  appli¬ 
cation  above  referred  to  and  which  has  been  incorporated 
by  reference  in  this  record  as  Applicant’s  Exhibit  UG-17, 
until  a  slate  of  directors  had  been  designated  which  limited 
Bond  and  Share’s  representation  on  the  Board  of  Directors 
of  United  Gas  to  one  member?  A.  That  is  correct. 

Q.  Have  you  an  opinion  as  to  how  many  members  of  the 
Board  of  Directors  of  United  Gas  could  be  elected  by  Bond 
and  Share,  considering  that  Bond  and  Share  owns  27  per 
cent  of  the  voting  securities  of  United  Gas  and  that  the 
United  Gas  charter  now  provides  for  cumulative  voting? 
A.  At  the  1948  and  1949  stockholders  meetings  of  United 
Gas  more  than  60  per  cent  of  the  stock  not  owned  by  Electric 
Power  &  Light  Corporation  was  represented,  and  I  think 
that  it  is  fair  to  assume  that  in  the  future  at  least  60  per 
cent  of  the  United  Gas  Stock  not  owned  by  Bond  and  Share 
will  be  represented  at  the  stockholders’  meeting.  On  this 
assumption,  if  all  the  stock  represented  exercised  cumu¬ 
lative  voting  rights,  [3695]  it  would  appear  that  Bond  and 
Share  could  not  elect  more  than  three  directors. 

Q.  How  many  directors  are  there  on  the  United  Gas 
Board?  A.  Nine. 

Q.  Are  the  companies  forming  the  United  Gas  System 
subject  to  regulation?  A.  All  of  the  distribution  operations 
are  subject  to  state  and  municipal  regulation.  Pipe  Line’s 
interstate  sales  of  gas  for  resale  are  subject  to  regulation 
by  the  Federal  Power  Commission.  Union  Producing  Com¬ 
pany  is  subject  to  state  regulation  with  respect  to  certain 
phases  of  its  production  operation.  I  would  like  to  refer 


204 


N.  C.  McGowen ,  for  Petitioner — Direct. 

to  Applicant’s  Exhibit  UG-16,  being  the  prospectus  filed 
by  United  Gas,  which  contains  a  statement  with  respect  to 
the  regulations  on  pages  14  to  18  thereof. 

•  ••••• 

[3697]  Q.  Mr.  McGowen,  are  you  familiar  with  the 
proposed  research  program  as  to  which  Mr.  MacRoberts 
testified,  and  in  which  United  Gas,  Bond  and  Share  and 
National  Research  Corporation  are  to  participate!  A. 
Yes,  sir. 

Q.  Will  you  state  what  progress  has  been  made  with 
respect  to  this  research  program!  A.  I  understand  that 
substantial  progress  has  been  [3698]  made  in  connection 
with  the  plans  for  the  research  program.  I  of  course  have 
not  followed  the  details  of  the  discussions,  but  Mr.  Mac¬ 
Roberts,  the  Director  of  our  research  department,  has  done 
so  at  my  request,  and  he  has  told  me  that  and  he  has  testi¬ 
fied  here  the  parties  to  the  proposed  program  are  in  sub¬ 
stantial  accord  as  to  how  the  program  shall  be  carried  out. 

I  am  familiar  with  the  proposed  program  generally.  I 
have  advised  our  Board  of  Directors  of  the  status  of  the 
development  regarding  the  research  program,  and  the 
Board  of  Directors  have  informally  stated  their  approval  of 
the  proposals  and  have  authorized  me  again  informally  to 
continue  with  negotiations  with  respect  to  the  contract  to  be 
entered  into  by  United  Gas,  Bond  and  Share  and  National 
Research  Corporation  for  submission  to  the  Board  at  a 
later  meeting. 

•  ••••• 

[3699]  Q.  Will  you  amplify  your  views  about  the 
research  program  briefly,  Mr.  McGowen!  A.  The  program 
in  my  view  cannot  fail  to  be  of  benefit  to  United  Gas,  whether 
or  not  it  results  in  the  discovery  of  some  product  or  process 
which  will  be  commercially  profitable.  As  Mr.  MacRoberts 
Tm<*  explained,  the  mere  fact  that  research  is  carried  on  by 
high  caliber  men,  who  I  am  sure  will  be  working  with  this 
program,  will,  I  believe,  add  to  the  knowledge  of  those  men 
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in  onr  research  department.  This  additional  knowledge, 
Mr.  MacRoberts  feels  strongly,  will  be  of  distinct  benefit  to 
onr  company.  If  this  program  is  successful,  United  Gas 
will  share  with  others  in  the  material  benefits  resulting  from 
the  program.  If  successful,  the  program  would  develop 
new  markets  and  new  uses  for  natural  gas  or  its  constit¬ 
uents.  A  system  as  large  as  United  Gas  System,  with  its 
present  gas  reserves  of  approximately  15  trillion  feet,  and 
its  continuing  development  of  the  acquisition  of  additional 
gas  reserves,  is  vitally  interested  in  any  new  use  and  mar¬ 
ket  for  its  gas.  Another  way  in  which  the  program  may 
benefit  United  Gas  is  that  it  may  permit  our  gas  system  to 
broaden  its  operations  to  areas  removed  from  its  present 
pipe  line  network. 

Q.  Without  covering  specifically  each  of  the  benefits 
which  may  accrue  to  United  Gas  as  a  result  of  the  proposed 
research  program,  as  testified  to  by  Mr.  MacRoberts,  and 
Mr.  [3700]  Morse  of  National  Research  Corporation,  may 
I  ask  whether  you  agree  generally  with  their  testimony 
respecting  such  potential  benefits?  A.  Yes.  I  do  agree 
generally  with  the  testimony  of  Mr.  MacRoberts  and  Mr. 
Morse  respecting  such  potential  benefits. 

•  ••••• 

Q.  Will  you  tell  us,  Mr.  McGowen,  why  United  Gas  has 
not  itself  instituted  a  research  program  of  the  nature  we 
have  been  discussing?  A.  The  development  of  our  Research 
Department  was  interrupted  by  the  war.  It  was  necessary 
to  reorganize  and  recruit  research  personnel.  In  addition, 
my  feeling  is  that  no  one  company  should  undertake  in 
addition  to  its  research  on  regular-day-to-day  problems  a 
broad  program  of  research  in  the  petrochemical  field  with¬ 
out  teaming  up  with  others  who  could  make  valuable  con¬ 
tributions,  as  well  as  share  the  cost. 

Q.  Do  you  see  any  reason  why  United  Gas’  research 
partner  could  not  have  been  someone,  other  than  Bond  and 
Share,  which  did  not  own  any  interest  in  United  Gas?  A. 
It  is  possible.  However,  Bond  and  Share  made  this  propo- 
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sition  to  ns,  which  we  feel  is  attractive,  and  they  are  finan¬ 
cially  able  to  share  the  costs,  and  we  have  had  no  similar 
[3701]  proposal  from  anyone  else. 

[3702]  Q.  Mr.  McGowen,  have  yon  any  opinion  as  to 
whether  the  retention  by  Bond  and  Share  of  its  present  hold¬ 
ings  of  Common  stock  of  United  Gas  wonld  be  detrimental 
to  all  of  or  to  any  of  the  stockholders  of  United  Gas?  A. 
Yes,  I  have  snch  an  opinion,  bnt  I  wish  to  make  it  clear  that 
I  am  not  taking  any  official  position  with  respect  to  this 
matter.  "Whatever  opinion  I  express  is  my  own  personal 
opinion.  I  do  not  consider  it  to  be  the  function  of  manage¬ 
ment  to  choose  its  stockholders,  but  rather  that  it  is  man¬ 
agement’s  job  to  devote  its  entire  energies  to  discharging  its 
responsibility  to  all  stockholders  regardless  of  their  iden¬ 
tity  or  the  size  of  their  holdings. 

Q.  Will  you  tell  us  what  your  personal  opinion  is? 

•  ••••• 

[3704]  Hearing  Examiner:  As  a  result  of  your 
position  as  president  and  director  of  United  Gas  and 
other  related  companies  here,  you  have  some  view. 
Your  view  is  personal  and  official  and  [3705]  other¬ 
wise,  but  it  is  a  view  which  flows  from  the  informa¬ 
tion  which  you  have  as  a  result  of  your  connections 
here.  Is  that  correct? 

The  Witness:  That  is  correct. 

Hearing  Examiner:  All  right,  based  upon  that, 
let’s  have  your  view,  whatever  it  is. 

The  Witness:  I  do  not  see  how  the  retention  by 
Bond  and  Share  of  its  United  Gas  Holdings  could  be 
detrimental  to  United  Gas  or  its  other  stockholders. 
United  Gas  with  its  expansion  and  continual  growth 
will  from  time  to  time  be  issuing  securities  of  one 
kind  and  another.  The  standing  of  officers  such  as 
Mr.  Calder  and  Mr.  Walker  and  others  of  Bond  and 
Share  with  their  intimate  contacts  with  financial 
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institutions  and  the  fact  that  they  have  faith  in 
United  Gas,  demonstrated  by  the  desire  of  Bond  and 
Share  to  retain  its  holdings  in  United  Gas,  should 
prove  helpful  in  additional  financing.  Their  knowl¬ 
edge  and  advice  on  general  business  conditions,  their 
ownership  of  Ebasco  Service,  spreading  out  as  it  has 
in  all  types  of  work,  particularly  the  petroleum  and 
gas  industries,  could  present  opportunities  to  United 
Gas  that  would  not  otherwise  be  presented.  I  do  not 
see  how  their  ownership  of  stock  could  operate  to  the 
detriment  of  our  customers  or  the  public,  but  their 
operations  and  those  of  Ebasco  Services  could  con¬ 
tribute  greatly  to  United  Gas  Corporation  and  its 
stockholders. 

Cross  examination  by  Mr.  Fink : 

[3820]  Mr.  Fink :  Mr.  McGowen,  there  has  been 
testimony  in  this  record  concerning  a  prospective 
agreement  between  Electric  Bond  and  Share 
Company,  United  Gas  Corporation,  and  National 
Research  concerning  the  development  of  certain 
petro-chemical  processes,  and  the  investment  of  funds 
by  Bond  and  Share  and  United  Gas  Corporation  in 
those  processes  in  the  nature  of  a  partnership.  Have 
you  been  advised  by  your  counsel  as  to  whether  state¬ 
ments  concerning  any  such  prospective  agreement 
are  material  to  the  application  filed  with  this  Com¬ 
mission  in  connection  with  the  United  Gas’  proposed 
sale  of  bonds? 

•  ••••• 

[3821]  The  Witness:  I  discussed  that  with 
counsel  here  today,  and  counsel  advises  me  that  the 
information  is  not  material. 
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Mr.  Fink:  Now  will  yon  state  on  what  basis  that 
information  is  not  material 

*••••• 

The  Witness:  I  am.  I  read  them.  I  haven’t  read 
them  in  the  testimony. 

Mr.  Fink:  Are  yon  familiar  with  this  statement 
by  Mr.  [3822]  Morse:  “A  formal  contract  is  cur¬ 
rently  being  prepared  in  accordance  with  the  terms 
as  presently  agreed  upon  and  it  is  expected  that  this 
will  be  executed  in  the  near  future  in  order  that 
research  work  may  be  initiated  in  the  early  part 
of  the  year.” 

The  Witness :  In  reading  the  testimony,  I  read  it 
to  see  whether  it  conformed  with  the  general  discus¬ 
sions  that  we  had  had  over  the  research  program, 
and  I  don’t  think  I  paid  any  attention  to  that. 

[3823]  The  Witness :  I  have  no  knowledge  that  a 
contract  is  being  drawn  up.  I  assume  that  we  would 
get  our  understanding  in  contract  form  at  some 
time,  but  the  contract  was  to  be  submitted  to  us  and 
we  were  to  see  whether  or  not  they  were  in  line 
with  our  understanding  and  then  I  was  to  submit 
them  for  final  approval  to  our  board  of  directors. 
The  understanding,  if  you  care  to  have  it - 

Mr.  Fink:  Yes,  I  would  like  to  have  it. 

The  Witness :  I  will  state  what  my  understanding 
of  the  situation  has  been.  Of  course,  you  know  at 
the  outset  I  am  not  a  research  man,  and  I  must  look 
at  the  business  angle  of  this.  There  had  been  one 
or  two  conferences  down  in  Shreveport  with,  I 
believe  Mr.  Morse  and  some  other  men  of  the 
National  Research  Corporation,  and  Mr.  MacRoberts. 
I  don’t  know  but  that  Mr.  MacRoberts  went  up  to 
their  laboratory.  I  think  he  did,  although  I  wouldn’t 
want  to  testify  on  that.  The  discussion  that  I  had 
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at  the  conclusion  with  Mr.  Morse  and  Mr.  MacRoherts 
was  that  if  a  plan  of  this  kind,  a  cooperative  plan 
could  be  worked  out,  we  felt  it  was  a  good  thing  for 
United  Gas  Corporation  and  the  plan,  I  recall  and 
I  understood  on  which  a  contract  was  to  be  formal¬ 
ized  was  that  we  would  enter  [3824]  into,  say,  a 
five-year  plan,  that  the  estimated  cost  of  this  plan 
would  be  approximately  $75,000  a  year  to  be  put  in 
by  United  Gas,  and  $75,000  a  year  to  be  put  in  by 
Electric  Bond  and  Share  Company  for  the  first  two 
years.  Then  it  graduated  up  as  the  investigations 
progressed,  with  the  distinct  understanding  that  at 
any  particular  time  during  the  period  we  could 
give  notice  that  we  didn’t  want  to  go  forward  with 
it  and  be  relieved  of  the  contract,  with  the  only 
financial  obligation  to  be  to  make  restitution  for  any 
money  that  had  been  spent  that  wasn’t  covered  by 
the  $75,000. 

That  is  all  I  know  about  it  I  asked  the  first  of 
the  week  whether  we  had  received  a  contract,  and 
I  have  been  advised  that  we  have  not  From  my 
own  standpoint,  as  a  director,  I  don’t  think  that  that 
amount  of  money  on  a  contract  that  hasn’t  been 
formalized  is  a  subject  for  disclosure. 

Mr.  Fink :  The  statements  that  it  has  been  pres¬ 
ently  agreed  upon  are  the  statements  that  you  have 
just  made? 

The  Witness :  That  is  right 

Mr.  Fink:  When  is  it  your  expectation  that  this 
contract,  if  entered  into,  might  be  carried  out? 

The  Witness:  I  assume  when  something  is  sub¬ 
mitted  to  our  legal  department  so  we  can  go  over  it, 
we  will  probably  get  together  and  carry  it  out  It 
hasn’t  been  submitted  yet  Maybe  I  haven’t  been 
following  it  up  as  vigorously  as  I  possibly  should, 
but  this  wasn’t  anything  that  I  thought— I  have  many 
things  [3825]  of  more  importance  in  our  business 
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to  follow  up  t-han  this.  Mr.  MacRoberts  has  been 
following  it. 

Mr.  Fink:  This  contract  even  though  in  your 
opinion  is  relatively  inconsequential,  would  not  be 
adopted,  however,  without  your  recommendation  or 
approval? 

Mr.  Jones:  I  object  to  the  form  of  the  question, 
and  I  object  to  any  further  cross  examination  of 
Mr.  McGowen  at  this  time.  I  think  it  has  gone 
plenty  far  enough,  Mr.  Examiner.  Furthermore, 
the  form  of  the  question  is  obviously  objectionable. 

Hearing  Examiner:  Let’s  see  if  you  object  to 
the  question  I  put  to  him  and,  if  you  do,  o.  k.,  I 
might  sustain  your  objection. 

I  assume  that  before  a  contract  of  this  kind  would 
be  signed  it  certainly  would  have  to  have  the  approval 
of  the  President  of  United  Gas,  wouldn’t  it? 

The  Witness:  It  would  not  only  have  to  have 
our  approval  but  I  testified  this  morning  that  it 
would  be  submitted  to  our  board  of  directors. 

Mr.  Fink:  The  question  was  that  it  would  have 
to  have  the  approval  of  the  Board  of  Directors,  is 
that  correct? 

The  Witness :  Yes. 

Mr.  Fink:  Mr.  Jones  objected  to  the  form  of  my 
question.  You  did  testify,  did  you  not - 

Mr.  Jones:  I  objected  not  only  to  the  form  of 
the  question,  but  I  also  objected  to  the  question  on 
the  ground  that - 

Hearing  Examiner:  Is  there  anything  before  us 
to  object  [3826]  to  now? 

Mr.  Jones:  — on  the  ground  it  had  gone  far 
enough. 

Mr.  Fink:  There  is  one-half  of  that  question  that 
is  still  unaswered.  The  answer  was  given,  I  believe, 
that  this  contract  would  not  be  approved  except  by 
the  Board  of  Directors,  and  you  as  the  responsible 
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officer  of  the  Company  would  of  course  make  the 
recommendation.  That  is  correct,  isn’t  it? 

The  Witness:  That  is  correct. 

Mr.  Fink:  It  is  true,  as  you  just  testified,  isn’t 
it,  that  this  contract  is  relatively  inconsequential? 

Mr.  Jones:  I  object  to  the  form  of  the  question. 
It  is  the  same  question. 

Mr.  Schamus:  I  move  to  strike  the  question. 
Hearing  Examiner :  Hid  you  say,  Mr.  McGowen, 
that  you  had  other  things  of  more  compelling  impor¬ 
tance  to  address  your  attention  to? 

The  Witness:  Yes,  sir;  I  said  I  didn’t  follow  this 
contract. 

•  ••••• 


Cubtis  E.  Caldeb  recalled. 

Cross  examination  by  Mr.  Fink: 

[3904]  Q.  Mr.  Calder,  you  have  testified  that  the  pro¬ 
gram  you  have  described  of  Bond  and  Share  is  in  the  public 
interest.  Would  you  give  us  the  benefit  of  what  the  phrase 
“public  interest”  means  to  you?  A.  Well,  the  phrase 
“public  interest”  means  to  me,  if  I  may  state  it  shortly  and 
clearly,  a  phrase  that  I  have  frequently  used,  that  is,  any 
business  program  that  will  make  [3905]  two  blades  of 
grass  grow  where  one  grew  before  with  profit  to  the  fellow 
who  brings  it  about  and  benefit  to  the  public. 

I  think  one  of  the  outstanding  examples  of  it  is  a  man 
by  the  name  of  Coker  down  in  South  Carolina,  that  devel¬ 
oped  a  cottonseed  that  tremendously  improved  the  kind 
of  cotton  that  was  produced  in  this  country,  with  great 
benefit  to  all  of  the  people,  and  with  substantial  benefit  to 
the  Coker  family. 

Q.  In  connection  with  the  discussion  we  had  concerning 
the  expenses  of  Bond  and  Share,  it  is  true,  isn’t  it,  that 
while  Bond  and  Share  owns  United  Gas  stock,  part  of  the 
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expenses  of  Bond  and  Share  are  attributable  to  its  owner¬ 
ship  of  that  stock?  A.  Yes,  I  would  say  that  a  part  of 
Bond  and  Shares  ’  expenses  will  be  attributable  to  the 
ownership  of  that  stock,  because  Bond  and  Share  if  it 
retains  United  Gas  will  undoubtedly  have  directors  on 
United  Gas  representing  that  interest;  those  directors  will 
be  men  who  are  being  paid  salaries  by  Electric  Bond  and 
Share,  and  while  they  are  working  on  the  problems  and 
the  possible  benefits  that  they  might  bring  about  in  United 
Gas,  their  time  will  cost  money.  That  and  related  expenses 
undoubtedly  relate  to  the  ownership  of  the  stock  of  United 
Gas,  and  as  such  are  an  offset  to  that  extent  to  any  income 
received  from  United  Gas. 

•  •  •  •  •  • 

Cross  examination  by  Mr.  Lippman: 

[3994]  Q.  Is  that  the  sole  utility  asset  that  you  have  ref¬ 
erence  to  in  that  public  utility  holding  company  system  ?  A. 
Well,  answering  your  question  before,  I  stated  that  Bond 
and  Share  was  a  public  utility  holding  company  system, 
and  I  say  to  you  as  to  American  Foreign,  it  continues  to 
be  a  public  utility  holding  company  system. 

•  •  •  •  •  • 

[4003]  Is  there  any  connection,  physical  or  otherwise, 
between  United  Gas  and  American  Foreign  Power?  A. 
None  whatever,  no. 

•  •  •  •  i  • 


R.  E.  Htjul.  recalled. 

[4170]  Cross  examination  by  Mr.  Fink : 

Q.  Mr.  Hull,  the  testimony  you  gave  on  direct,  that  was 
prepared  in  question  and  answer  form,  was  it  not  prior  to 
your  appearance?  A.  That  is  correct. 
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Q.  You  read  that  testimony?  A.  Yes. 

Q.  What  was  the  date  on  which  that  testimony  was  pre¬ 
pared?  A.  My  recollection  of  it,  I  am  not  sure  right  now, 
that  it  began  in  December,  and  I  discussed  it  with  our 
counsel  here,  Mr.  Shepherd,  and  also  with  Mr.  Jones,  and 
we  made  some  minor  changes  in  the  material  in  prepara¬ 
tion  for  this  hearing. 

Q.  When  was  the  first  request  transmitted  to  you  to 
prepare  testimony?  A.  I  think  it  was  in  December. 

Q.  By  whom?  A.  Well,  I  believe  I  got  the  first  draft 
on  it  through  our  treasurer  who  happened  to  be  in  New 
York  at  the  time.  And  I  believe  he  got  it  from  Mr.  Tal- 
madge.  That  is  my  [4171]  recollection  of  it. 

Q.  You  got  the  first  draft  of  your  testimony  when  you 
were  in  New  York?  A.  I  believe  so. 

Q.  Who  prepared  that  first  draft?  A.  I  think  probably 
Mr.  Jones  had  something  to  do  with  it.  I  am  not  sure. 

Q.  That  is,  you  did  not  prepare  the  questions  and 
answers  on  the  first  draft?  A.  No. 

Q.  They  were  submitted  to  you?  A.  They  wanted  me, 
told  me  what  they  wanted  me  to  testify  about,  what  the 
substance  of  my  testimony  was  to  be,  and  it  was  to  be 
factual  data,  including  financial  statements  and  tables  and 
charts. 

Q.  Of  course,  you  agreed  with  the  statements  made,  or 
you  would  not  have  testified.  A.  After  I  had  checked 
them,  yes,  sir. 

Q.  So  that  no  directions  were  given  to  you  as  to  what 
was  to  be  prepared  or  as  to  what  you  were  to  testify  to 
except  that  all  of  the  testimony  was  prepared  for  you.  A. 
No,  sir.  I  did  not  have  to  use  that  testimony  at  all.  I 
could  change  it  any  way  I  wished. 

Q.  You  didn’t  change  it  materially?  A.  I  checked  the 
figures  for  accuracy.  I  did  not  [4172]  change  it  mate¬ 
rially. 

Q.  Likewise,  with  the  series  of  exhibits  which  had  been 
received  in  evidence  as  UG-ll-A  through  G,  those  exhibits 
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were  prepared  by  Electric  Bond  and  Share  Company,  is 
that  correct?  A.  Mechanically,  yes,  sir. 

Q.  And  the  terms  nsed  in  those  exhibits  were  terms 
employed  by  Electric  Bond  and  Share  Company?  A.  Yes, 
and  agreed  to  by  me. 

Q.  And  agreed  to  by  yon?  A.  Yes. 

Q.  And  the  headings  of  those  exhibits?  A.  Yes,  sir. 

Q.  Yon  have  been  with  United  Gas  Corporation  most  of 
yonr  matnre  life,  have  you  not?  A.  It  will  be  22  years  com¬ 
ing  this  June,  United  Gas  and  certain  predecessors. 

Q.  So  that  you  have  wide  familiarity  with  the  natural 
gas  business?  A.  Of  our  company,  yes,  sir. 

Q.  With  your  company,  and  of  course  with  the  business 
generally.  A.  That  is  correct,  yes,  sir. 

Q.  And  you  are  familiar  with  terms  that  are  used  in 
the  natural  gas  business,  too,  are  you  not?  [4173]  A.  To 
a  certain  extent. 

Q.  You  are  familiar  with  regulatory  systems  of 
accounts?  A.  Yes,  sir. 

Q.  Applicable  to  your  companies,  are  you  not?  A. 
Yes,  sir. 

Q.  And  you  are  familiar  with  the  term  “utility”  which 
is  often  used  with  respect  to  natural  gas  companies?  A. 
I  have  my  own  idea  what  it  is. 

Q.  You  are  familiar  with  the  term?  A.  Yes,  sir. 

Q.  And  it  has  different  meanings  under  different  cir¬ 
cumstances,  is  that  correct?  A.  Well,  it  may  have.  I 
don’t  know. 

Q.  Does  it  have  an  overall  meaning  to  you  at  all  times? 
A.  To  me  it  means  the  company  engaged  in  the  retail  dis¬ 
tribution  of  gas  or  of  electricity,  if  it  is  an  electric  utility. 

Q.  Are  you  familiar  with  account  200  of  the  Federal 
Power  Commission  system  applicable  to  natural  gas  com¬ 
panies?  A.  Well,  if  you  tell  me  what  it  is,  I  don’t  have  my 
book  with  me. 

Q.  I  am  sorry.  It  is  account  100.  A.  Of  the  Federal 
Power  Commission? 


215 


R.  E.  Hull ,  for  Petitioner — Recalled — Cross. 

Q.  That  is  right.  A.  I  think  that  is  entitled  Natural  Gas 
Plant  in  onr  [4174]  Company. 

Q.  I  wish  to  show  yon  a  document  which  is  the  report 
of  United  Gas  Corporation,  a  copy  of  the  report  of  United 
Gas  Corporation,  United  Gas  Pipe  Line  Company  to  the 
Federal  Power  Commission  for  the  year  ended  December 
31,  1948,  which  is  Exhibit  G,  part  H-l  to  the  form  U5S  of 
Electric  Power  and  Light  Corporation  for  the  year  1948, 
and  ask  you  to  identify  the  account  shown  under  200.  A. 
Under  100? 

Q.  Under  100,  page  200.  A.  100  is  gas  plant,  107  is 
gas  plant  adjustments,  108  is  other  utility  plants. 

Q.  And  the  general  heading  is  utility  plant?  A.  The 
heading  is  utility  plant  on  the  form,  yes,  sir. 

Q.  Now,  does  not  the  same  system  of  accounts  under  the 
National  Association  of  Railroad  and  Utility  Commissioners 
apply  with  respect  to  gas  utility  plant  used  by  distributing 
companies?  A.  I  think  they  call  their  plant  account  utility 
plant,  if  I  am  not  mistaken,  but  there  is  no  heading  above  it, 
I  don’t  believe,  and  I  don’t  think  there  is  any  heading  in  the 
system,  I  mean  in  the  account  title  they  have  a  heading 
above  there  where  they  say  utility  plant. 

[4175]  By  Mr.  Fink: 

Q.  But  you  are  familiar  with  those  accounts?  A. 
Yes,  sir. 

Q.  And  you  have  worked  with  them  for  many  years? 
A.  Yes,  sir. 

Q.  And  in  thinking  in  terms  of  utility  property  from 
an  accounting  viewpoint,  you  would  think  in  terms  of  the 
utility  plant  of  United  Gas  Pipe  Line  Company,  wouldn’t 
you?  A.  No,  I  don’t.  I  do  of  the  Corporation,  but  not 
United  Gas  Pipe  Line  Company. 

Q.  I  asked  you  whether,  under  the  system  of  account¬ 
ing,  you  would  think  of  United  Gas  Pipe  Line  as  utility 
plant.  Now,  is  your  answer  to  my  question  that  you  would 
not?  A.  I  don’t  think  of  it  as  utility  plant,  no. 
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Q.  Then  yon  disagree  with  the  System  of  Accounts?  A. 
I  don’t  think  the  mere  fact  that  it  has  a  label  at  the  top 
of  it,  ‘‘utility  plant,”  makes  it  utility  plant. 

Q.  Then  why  do  you  attribute  the  concept  “utility 
plant”  to  distribution  property?  A.  Well,  I  think  the 
distribution  system  is  essentially  utility;  it  sells  to  retail 
customers. 

Q.  Then  your  definition  of  what  is  a  utility  is  that  plant 
which  is  used  for  the  purpose  of  selling  at  retail?  A.  Yes, 
sir,  substantially  at  retail  to  numbers  of  small  customers. 

[4176]  Q.  The  only  plant  that  is  utility  plant  is  that 
plant  which  is  used  in  selling  at  retail  to  small  customers? 
A.  Well,  now,  of  course,  when  you  get  within  a  distribution 
system,  you  usually  serve  all  of  the  customers  that  are  on 
the  inside  of  the  city  gate. 

Q.  Do  you  know,  now,  of  any  utility  company  which  sepa¬ 
rates  out,  any  gas  utility  company  distributing  company, 
that  separates  out  of  its  utility  plant  that  portion  of  its 
plant  used  to  supply  commercial  customers?  A.  No,  I  don’t 
know  that. 

Q.  Or  that  portion  of  its  plant  used  to  supply  industrial 
customers?  A.  I  don’t  think  that  they  do  it  in  any  of  their 
classifications  of  plant.  On  their  books,  I  am  sure  that  they 
don’t.  You  have  to  follow  the  System  of  Accounts. 

Q.  Do  I  understand  you  to  sell  me  that  on  your  books 
you  separate  out  a  portion  of  those  mains  which  are  used 
for  the  purpose  of  supplying  industrial  customers  from  that 
portion  of  the  same  mains  used  to  supply  residential  cus¬ 
tomers?  A.  No.  You  asked  me  if  I  knew  any  company  that 
did  that,  and  I  said  that  I  didn’t. 

Q.  Does  United  Gas?  A.  No,  sir,  we  don’t  do  it. 

Q.  United  Gas  does  not  separate  that?  A.  No. 

[4177]  Q.  I  want  this  question  clear  and  the  answer 
on  tie  record.  United  Gas  does  not  separate  in  its  accounts 
any  portion  of  its  distributing  operations  between  indus¬ 
trial,  commercial,  and  residential,  for  the  purpose  of  call¬ 
ing  part  of  it  utility  plant  and  part  not  utility  plant?  A. 
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Not  unless  you  want  to  go  back  to  the  individual  work 
load  as  built  up  in  all  of  the  additions,  and  that  isn’t  what 
you  mean.  You - 

Q.  Your  answer  to  my  question  is  “no,”  is  it  not?  A. 
That  is  right 

Q.  Then  is  there  any  basis  that  you  can  give  us  in  law, 
and  I  am  not  treating  you  as  a  lawyer,  but  in  your  knowl¬ 
edge  of  the  applicable  regulatory  standards,  whereby  you 
could  make  this  differentiation  as  to  what  is  a  utility 
between  making  a  utility  only  that  portion  of  the  plant 
which  is  used  to  supply  small  residential  users?  A.  No. 
I  only  pointed  out  that  United  Gas  Corporation  had  some 
big  and  substantial  users  of  gas  who  were  served  by  the 
distribution  systems. 

Q.  And  you  believe,  do  you  not,  that  United  Gas  Cor¬ 
poration  itself  is  entirely,  and  its  entire  plant,  that  it  is 
entirely  a  utility  corporation  and  its  entire  plant  is  used 
in  utility  operations?  A.  It  is  recorded  that  way  on  the 
books,  and  I  don’t  know  whether  that  could  be  contested 
or  not. 

[4178]  Q.  Do  you  agree  with  it?  A.  I  don’t  know 
whether  I  agree  that  the  sale  to  a  big  customer  is  neces¬ 
sarily  utility  business. 

Q.  Are  you  responsible  for  the  preparation  of  these 
reports?  A.  Yes,  sir.  We  follow  the  System  of  Accounts 
when  we  prepare  those  reports. 

Q.  And  you  have  not  excepted  from  the  applicability  of 
the  Uniform  System  of  Accounts?  A.  We  have  only 
excepted - 

Q.  With  respect  to  this  matter?  A.  I  wanted  to  bring 
out  one  exception  that  is  mentioned  in  that  report  you 
handed  me. 

Q.  I  will  let  you  qualify  that,  but  first  let  me  find  out 
whether  you  have  excepted  with  respect  to  this  matter?  A. 
Is  that  all  of  it,  or  was  there  something  ahead  of  it? 

Q.  Let  me  ask  the  question  again,  and  perhaps  we  can 
see  if  we  can  get  an  answer.  Have  you  ever  excepted  to 
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the  applicability  of  the  Uniform  System  of  Accounts  in 
so  far  as  you  record  all  of  United  Gas’  property,  the  Cor¬ 
poration  itself?  A.  Not  the  Corporation,  as  I  recall 

Q.  As  being  utility  plant?  A.  That  is  right.  We  have 
not  excepted  on  the  Corporation. 

[4179]  Q.  You  have  taken  no  exception  to  that?  A. 
Not  to  my  knowledge. 

Q.  Nor  do  you  except  from  the  applicability  of  the  Uni¬ 
form  System  of  Accounts  in  treating  all  of  United  Gas’ 
income  in  the  Corporation  itself?  A.  Not  to  my  knowl¬ 
edge  ;  we  have  not. 

Q.  And  therefore,  you  agree  with  the  Uniform  System 
of  Accounts?  A.  Well,  we  have  to  follow  it;  in  that  sense 
you  have  to  agree  to  it. 

Q.  Are  these  reports  filed  under  oath?  A.  Yes,  sir. 

Q.  And  you  swear  to  those  reports?  A.  I  don’t  sign 
them. 

Q.  The  proper  corporate  official  swears  to  them?  A. 
Yes,  sir. 

Q.  And  he  relies  upon  your  advice,  does  he  not?  A. 
Yes,  sir,  he  does. 

Q.  Now,  is  there  any  reason,  since  you  make  the  kind 
of  distinction  you  do  in  your  mind  between  utility  opera¬ 
tions  and  utility  plant,  between  small  users  and  large  users, 
is  there  any  reason  why  you  shouldn’t  with  equal  logic 
bring  into  utility  plant  that  part  of  the  pipe  line  system 
which  is  necessary  for  the  distribution  operations,  as  utility 
plant?  [4180]  A.  You  mean  separate  out  a  part  of  the 
pipe  line  system  plant?  I  don’t  understand  why  you  would 
do  that,  although  I  will  say  that  we  are  required  to  sepa¬ 
rate  out  some  of  the  pipe  line  plant  by  a  letter  from  the 
Federal  Power  Commission,  which  we  except  to  in  this 
filing  each  year. 

Q.  Yes,  there  is  a  part  of  your  pipe  line  plant  which  you 
must  regard  as  distribution  property,  that  is  correct.  A. 
We  are  required  to  classify  that  as  distribution,  although 
we  do  not  feel  that  we  have  any  distribution  properties  in 
the  Pipe  Line  Company. 
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Q.  But  with  the  same  logic  that  yon  make  yonr  distinc¬ 
tion  between  what  is  a  utility  and  what  is  not  a  utility, 
wouldn’t  the  same  logic  compel  you  to  take  or  segregate, 
for  analytical  purposes,  a  part  of  the  pipe  line  itself  out, 
and  put  it  into  the  distribution  aspect  of  the  company’s 
operations?  A.  I  don’t  think  so,  because  those  same  pipe 
lines  are  serving  industrial  customers,  and  I  don’t  know 
how  you  would  make  any  sort  of  a  division  of  it. 

Q.  And  the  same  mains  that  you  were  talking  about 
serve  industrial  and  commercial  and  residential,  don’t  they? 
A.  Yes,  sir. 

Q.  But  you  made  the  distinction  there?  A.  I  was  only 
calling  attention  to  the  fact  that  they  do  have  some  big 
sales,  and  that  is  what  I  pointed  out,  [4181]  which  didn’t 
seem  to  me  to  be  retail.  However,  they  are  distribution 
sales,  maybe,  but  they  don’t  seem  to  me  to  be  retail  sales. 

Q.  Where  did  you  first  hear  the  term  “retail?”  A.  I 
have  heard  of  it  for  a  long  time. 

Q.  In  connection  with  the  testimony  that  you  are  giving 
here  ?  A.  I  have  always  known  that  the  distribution  systems 
had  some  major  sales,  and  they  have  had  them  for  years, 
and  they  didn’t  seem  to  me  to  be  what  you  would  normally 
think  of  as  retail  business. 

Q.  Now,  wasn’t  the  purpose  of  the  analysis  you  made 
to  show  that  part  of  your  customers  are  large  users,  part 
of  the  customers  of  the  Corporation  itself  are  large  users, 
and  wasn’t  the  purpose  of  that  to  deprecate  and  play  down 
the  utility  operations  of  United  Gas?  A.  I  don’t  think  so. 
It  is  to  recite  a  fact ;  to  state  that  within  the  total  business 
of  the  distribution  system  there  were  some  major  sales. 

Q.  There  is  no  question  in  your  mind,  is  there,  that 
United  Gas  is  a  completely  integrated  gas-gathering,  pro¬ 
ducing,  transmitting  and  distributing  company?  A.  Con¬ 
solidated,  it  is ;  yes,  sir. 

Q.  You  agree  with  my  question  without  using  the  term 
“consolidated”?  [4182]  A.  Oh,  yes. 
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Q.  And  there  is  no  qnestion  in  yonr  mind,  either,  is 
there,  that  United  Gas  as  an  integral  factor  of  an  integrated 
system  conld  not  carry  ont  its  distribution  operations  with¬ 
out  the  pipe  lines  of  the  United  Gas?  A.  That  is  correct. 

Q.  That  is,  it  was  United  Gas  Pipe  Line,  without  the 
pipe  lines  of  the  United  Gas  Pipe  Line  Company.  A.  Yes, 
those  are  the  only  pipe  lines  that  we  have. 

Q.  I  just  wanted  to  make  sure.  A.  Yes. 

Q.  You  know  the  purpose  of  this  proceeding,  do  you 
not,  Mr.  Hull?  A.  In  a  general  way;  I  am  not  as  familiar 
with  it  as  some,  I  am  sure. 

Q.  And  were  you  advised  as  to  the  basis  upon  which 
Electric  Bond  and  Share  Company  proposes  to  retain  its 
interest  in  United  Gas?  A.  I  am  not  100  per  cent  clear 
on  it.  I  haven’t  made  any  study  of  it. 

Q.  Were  you  advised  that  it  was  material  to  show  that 
the  utility  operations  of  the  United  Gas  constitute  a  rela¬ 
tively  minor  part  of  the  business  of  United  Gas?  A.  Yes, 
I  have  always  known  that  for  the  past  20  years  that  has 
been  true. 

[4183]  But  you  were  advised  that  it  was  material  to 
these  proceedings?  A.  Well,  I  think  it  is  material. 

Q.  You  were  advised  that  it  was  material  to  show  that 
in  these  proceedings?  A.  And  I  thought  it  was,  too. 

Q.  Were  you  so  advised?  A.  Yes,  sir. 

Q.  Now,  in  the  actual  operations  of  the  United  Gas  Cor¬ 
poration,  the  system,  do  you  maintain  any  such  breakdown 
of  utility  plant  and  non-utility  plant  as  you  have  submitted 
here?  A.  No,  our  plant  accounts  in  each  company  are  set 
up  according  to  the  System  of  Accounts,  where  we  are 
required  to  follow  systems,  and  the  Union  Producing  Com¬ 
pany  is  set  up  like  an  oil  and  gas  producing  company. 

Q.  And  as  a  matter  of  fact,  it  is  also  the  policy  of  your 
corporation,  is  it  not,  to  treat  all  of  the  operations  of  the 
system  as  interrelated?  A.  Yes. 

Q.  And  isn’t  it  also  a  fact — strike  that. 


221 


R.  E.  Hull,  for  Petitioner — Recalled — Cross. 

Now,  you  are  familiar  with  the  numerous  applications 
that  have  been  filed  by  United  Gas  with  this  Commission 
ever  since  the  passage  of  the  Holding  Company  Act,  for 
authority  to  enter  into  agreements  and  perform  certain 
acts,  are  you  not?  £4184]  A.  Yes,  sir,  we  have  filed  quite 
a  number  of  them. 

Q.  And  in  each  of  those,  do  you  know  whether  United 
Gas  Corporation  stated  it  was  a  utility  subsidiary  of  Elec¬ 
tric  Power  and  Light  Corporation,  and  then  after  it  came 
out  from  Electric  Power  and  Light  Corporation,  that  it 
was  a  gas  utility  subsidiary  of  Electric  Bond  and  Share 
Company?  A.  I  would  have  to  see  those  to  be  sure.  I  don’t 
know  whether  we  said  it  was  a  gas  utility  subsidiary  or  a 
subsidiary.  If  you  have  some  of  them  there,  I  can  tell  you. 
•  ••••• 

Q.  And  has  there  ever  been  any  doubt  in  your  mind  as  to 
United  Gas  Corporation  being  a  gas  utility  company  under 
the  Holding  Company  Act? 

Mr.  Shepherd:  That  is  certainly  a  legal  conclu¬ 
sion,  if  the  Examiner  please. 

Mr.  Fink:  I  will  withdraw  the  question. 

By  Mr.  Fink : 

Q.  You  testified  at  great  length  in  the  proceedings 
before  this  Commission  having  to  do  with  the  reorganization 
of  United  Gas,  did  you  not?  [4185]  A.  Yes,  sir.  It  was 
the  financing  end  of  the  reorganization. 

Q.  And  in  those  proceedings,  do  you  know  whether 
there  was  a  question  raised  as  to  whether  United  Gas  was 
a  gas  utility  company? 

Mr.  Shepherd:  Raised  by  whom? 

Mr.  Fink:  By  anybody. 

Mr.  Shepherd:  I  don’t  think  that  is  a  pertinent 
inquiry  unless  someone  raised  the  question. 
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By  Mr.  Fink : 

Q.  Didn’t  United  Gas  Corporation,  to  your  knowledge, 
submit  to  the  jurisdiction  of  the  Commission  and  in  fact 
filed  an  application  voluntarily  on  the  grounds  that  it  was 
a  gas  utility  company?  A.  You  mean  a  Form  U-l? 

Q.  Yes.  A.  Yes.  We  filed  lots  of  U-l’s. 

•  ••••• 

[4186]  Q.  Just  to  clarify  the  question  I  asked  you 
before  about  the  Uniform  System  of  Accounts  for  Natural 
Gas  Companies  prescribed  by  the  Federal  Power  Commis¬ 
sion,  I  asked  you  to  look  at  this  pamphlet  entitled  “Federal 
Power  Commission  Uniform  [4187]  System  of  Accounts,” 
at  page  14,  and  state  whether  or  not  there  is  included,  under 
“Utility  Plant”,  “Gas  Plant”?  A.  Yes,  sir. 

Q.  And  that  therefore,  under  that  definition,  the  gas 
plant  of  United  Gas  Pipe  Line  Company  is  included  as 
utility  plant?  A.  In  the  reports  we  have  filed  with  the  Fed¬ 
eral  Power  Commission,  yes,  sir. 

Q.  Now,  Mr.  Hull,  it  is  true,  isn’t  it,  that  in  the  operation 
of  United  Gas  Corporation,  system-wise,  a  determination 
is  made  initially  with  respect  to  industrial  customers  as  to 
whether  they  shall  be  served  by  United  Gas  Pipe  Line 
Company  or  by  United  Gas  Corporation?  A.  I  don’t  think 
that  I  can  answer  that  question. 

Q.  You  don’t  know?  A.  I  am  not  connected  with  the 
operations  of  the  company,  I  am  just  connected  with  the 
accounting. 

Q.  Your  answer  is  you  don’t  know?  A.  As  to  the  con¬ 
tracts,  I  don’t  know. 

Q.  If  there  were  any  changes  with  respect  to  the  inter¬ 
nal  system,  any  internal  classifications  of  revenues,  you 
would  know  about  that,  would  you  not?  A.  I  would  know 
about  any  transfers  of  facilities  from  one  company  to 
another,  yes,  sir. 

Q.  Or  transfers  of  customers  from  one  company  to 
another?  [4188]  A.  Yes,  sir,  along  with  the  facilities; 
yes,  sir,  after  it  happened  or  after  it  was  done. 
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Q.  You  wouldn’t  take  part  in  the  determination  of  policy, 
but  you  would  be  concerned  with  its  proper  recordation? 
A.  That  is  true. 

Q.  Now,  in  the  period  from  1944  to  1949,  have  there 
been  any  changes  in  the  internal  classifications  of  revenues 
in  the  system?  A.  I  think  within  that  period  the  Pipe  Line 
Company  transferred  some  properties  to  the  distribution 
system  in  Houston.  I  believe  an  application  was  filed  here 
to  approve  that.  I  am  not  sure  about  that,  though.  But 
the  city  limits  of  Houston  had  extended  to  such  a  point  that 
customers  whom  the  city  limits  had  taken  in  were  moved 
from  the  Pipe  Line  to  the  distribution  company,  as  I 
recall  it. 

Q.  And  were  some  of  the  industrial  customers  of 
Houston  Gulf  Gas  transferred  into  Pipe  Line?  A.  Well, 
Houston  Gulf  Gas  Company  merged  with  United  Gas  Pipe 
Line  Company,  you  will  recall,  and  when  that  merger  took 
place,  of  course,  Pipe  Line  succeeded  to  all  of  Houston 
Gulf  Gas  Company’s  customers. 

I  am  not  sure  whether  Houston  Gulf  Gas  Company 
owned  the  properties  at  the  time  the  transfers  of  the  cus¬ 
tomers  and  facilities  that  had  been  encompassed  in  the 
extended  city  of  Houston  took  place,  or  not.  One  or  the 
other  of  the  companies  [4189]  did.  It  would  depend  on 
whether  it  occurred  prior  to  April  of  1944,  and  I  don’t 
recall,  offhand. 

Q.  Well,  without  specific  reference  to  that,  do  you  know 
whether  there  have  been  change-overs  of  industrial  cus¬ 
tomers  from  Pipe  Line  to  United  Gas  or  from  United  Gas 
to  Pipe  Line?  A.  I  don’t  recall  any  from  United  Gas  to 
Pipe  Line,  but  I  do  recall  these  particular  ones  from  Pipe 
Line  to  United  Gas  Corporation. 

Q.  You  know  of  no  customers  that  Pipe  Line  has  taken 
over  that  United  Gas  formerly  served?  A.  I  don’t  recall 
anv,  offhand.  I  would  have  to  look  to  be  sure. 

[4190]  Q.  Then  you  believe  that  no  adjustments  are 
necessary  with  respect  to — strike  that,  please. 
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Now,  I  would  like  to  show  you  a  statement  which  is 
headed  “United  Gas  Corporation  customers,  mcf  and  rev¬ 
enues”  and  which  has  8  columns,  four  of  which  are  actual 
operations  for  the  year  1943,  three  of  which  are  actual 
operations  for  the  years  1943  through  1945,  and  five  of 
which  are  forecasts  from  1946  through  1950. 

Now,  I  would  like  to  refer  you  to  the  year  1944  and  ask 
you  to  state  the  number  of  industrial  customers  served  by 
United  Gas  Corporation  in  the  year  1944. 

•  ••••• 

The  Witness:  The  average  number  of  customers 
of  United  Gas  Corporation  during  the  year  1944? 

By  Mr.  Fink: 

Q.  Industrial  customers,  I  mean.  A.  The  average  indus¬ 
trial  customers  were  1,663. 

Q.  During  the  year  1945  what  was  the  number?  A. 
1,313. 

Q.  What  was  the  reason  for  the  decrease?  A.  I  don’t 
know  offhand.  I  would  have  to  check  that. 

£4191]  Q.  Could  it  have  been  due  to  a  transfer  of  cus¬ 
tomers  from  United  Gas  Corporation  to  United  Gas  Pipe 
Line  Company?  A.  I  don’t  think  so.  I  think  it  was  a 
reclassification  of  some  sort  within  the  classifications  on 
United  Gas  Corporation. 

Q.  Now,  apparently  in  that  same  year  the  number  of 
commercial  customers  in  1944  was  24,668,  is  that  right?  A. 
Yes,  sir. 

Q.  And  the  number  of  commercial  customers  in  1945  was 
24,874.  A.  That  is  the  average  customers  during  the  two 
years,  yes,  sir. 

Q.  Now,  if  these  changes  are  due  to  reclassification  of 
customers,  will  that  be  shown  in  your  annual  reports  for 
those  years?  A.  There  is  no  footnote  mentioning  it. 

Q.  If  it  were  due  to  a  reclassification  of  customers  since 
it  shows  a  different  type  of  operation,  would  it  not  be 
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explained  in  the  statistics  sent  with  your  annual  report? 
A.  Where  we  make  a  change  from  year  to  year  in  present¬ 
ing  statistics,  we  ordinarily  footnote  what  the  change  is 
and  I  see  no  footnotes  on  that  in  1944. 

Q.  And  such  a  significant  drop  as  350  customers  out  of 
1,663  in  a  particular  category  would  be  a  significant  change, 
would  it  not?  A.  Well,  it  is  a  sizeable  number  percent¬ 
agewise,  but  [4192]  I  would  have  to  make  a  check  to  see  the 
reason  for  it. 

Q.  Referring  to  United  Gas  Exhibit  16,  page  23,  there 
is  a  similar — strike  that  out,  please. 

The  number  of  industrial  customers,  distribution  sys¬ 
tem,  shown  for  the  year  1944  is  1,686,  is  that  correct?  A. 
Yes,  sir. 

Q.  And  for  the  year  1945,  1,243,  is  that  correct?  A. 
Yes,  sir. 

Q.  Now,  in  the  preparation  and  filing  of  a  registration 
statement  for  the  sale  of  securities,  would  you  regard  such 
a  deviation  if  due  to  some  internal  reclassification  as  mate¬ 
rial?  A.  I  don’t  believe  we  would  on  the  distribution  sys¬ 
tems,  Mr.  Fink,  because  some  of  those  are  not  big  industries. 
I  think  the  reason  for  the  drop  is  due  to  a  reclassification 
probably  between  commercial  and  industrial,  but  as  I  say, 
I  would  have  to  check  into  it  to  give  an  answer  I  was  sure  of. 

Q.  It  is  true,  is  it  not,  there  are  from  time  to  time 
changes  between  customers  or  changes  of  customers  between 
United  Gas  Corporation  and  United  Gas  Pipe  Line  Com¬ 
pany?  A.  No,  I  don’t  know  why  they  would  be,  because 
the  distribution  systems  serve  the  customers  within  the 
city  gates  and  they  don’t  change  very  often.  I  called  atten¬ 
tion  to  this  one  transfer  that  I  think  occurred  in  1944,  where 
customers  were  transferred  from  the  pipeline  company  to 
the  distribution  system  of  Houston,  but  offhand  I  can’t 
think  of  any  [4193]  reason  why  there  would  be  a  transfer 
the  other  way. 

Q.  Have  you  made  comparisons  at  any  time  of  United 
Gas  Corporation’s  distribution  companies’  operations,  in 
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comparison  with  those  of  other  companies  in  terms  of  distri¬ 
bution  of  load?  A.  I  have  not,  no,  sir. 

Q.  So  that  you  aren’t  qualified  to  speak  as  to  how  United 
Gas  Corporation  compares  in  the  percentage  of  industrial 
customers  to  total,  commercial  to  total,  industrial  to  total, 
as  compared  to  other  companies?  A.  No,  sir. 

Q.  Do  you  know  whether  such  reports  have  been  pre¬ 
pared  by  United  Gas  Corporation?  A.  No,  I  do  not  know. 

Q.  I  believe  you  were  asked  by  Mr.  Lippman  whether 
you  were  familiar  with  the  definition  of  the  term  “utility 
assets”  contained  in  the  Holding  Company  Act.  Did  he 
ask  you  that?  A.  I  don’t  remember,  but  I  am  not. 

Q.  You  are  not?  A.  I  haven’t  read  it  for  a  long  time. 

Q.  Are  you  familiar  with  the  definition  of  what  consti¬ 
tutes  a  gas  utility  company  in  the  Holding  Company  Act? 
A.  I  haven’t  read  that  for  a  long  time,  either,  and  I  am  not 
familiar  with  it. 

[4194]  Q.  Does  the  term  “retail”  have  any  special  sig¬ 
nificance  in  your  testimony?  A.  Only  that  it  means  small 
sales. 

Q.  But  not  related  to  anything  that  was  sought  to  be 
proved  here?  A.  No,  not  necessarily. 

Q.  Although  you  knew.  A.  Yes,  sir. 

Q.  Now,  you  presented  a  number  of  exhibits  purporting 
to  show  that  the  operations  of  United  Gas  Corporation, 
what  you  call  utility  operations,  are  minor  in  relation  to 
what  you  call  non-utility  operations  of  United  Gas.  That 
is  correct,  is  it  not?  A.  Yes,  sir.  What  we  meant  by  minor, 
there,  was  that  the  per  cent  of  revenues  and  profits  of  the 
corporation  were  small  compared  to  the  non-utility  invest¬ 
ments  and  plant. 

Q.  Now,  when  your  testimony  and  exhibits  were  pre¬ 
pared,  when  your  testimony  and  such  of  the  exhibits  as 
were  prepared  by  Bond  and  Share  were  prepared  by  them 
and  submitted  to  you,  did  you  question  the  significance  of 
the  term  “minor”?  A.  No.  I  interpreted  it  to  mean  that 
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the  percentage  was  so  much  less  compared  to  the  total  of 
the  distribution  as  compared - 

Q.  Did  you  ask,  “What  is  this  designed  to  show”?  A. 
No,  I  don’t  think  I  did;  I  knew. 

[4195]  Q.  You  knew  what  it  was  designed  to  show?  A. 
Yes,  and  I  had  known  this  all  through  the  years.  It  was 
not  anything  new. 

Q.  Now,  Mr.  Hull,  you  have  been  in  proceedings  before 
this  Commission  for  a  number  of  years,  have  you  not?  A. 
Yes,  sir. 

Q.  And  you  have  obtained  more  than  passing  familiarity 
with  the  Public  Utility  Holding  Company  Act,  have  you  not? 
A.  I  have  made  no  exhaustive  study  of  it,  but  we  have 
made  these  filings  under  the  Act. 

Q.  You  have  obtained  more  than  passing  familiarity 
with  that  Act,  have  you  not?  A.  I  don’t  know  what  pass¬ 
ing  familiarity  is.  We  make  the  statements.  I  would  not 
say  that  I  have  full  familiarity  with  it. 

Q.  Not  full  familiarity,  but  you  are —  A.  Some  famili¬ 
arity,  put  it  that  way. 

Q.  You  have  had  experience  with  certain  sections  of 
that  Act,  have  you  not?  A.  In  filing  papers  in  compliance 
with  them,  yes. 

Q.  And  you  have  on  more  than  one  occasion  been  called 
upon  and  have  found  it  necessary  or  advisable  to  read  that 
Act,  have  you  not?  A.  Yes,  and  the  instructions,  I  usually 
use  the  services  in  that  connection  rather  than  the  Act  itself. 
What  [4196]  I  mean  by  that,  these  services  of  the  Public 
Utility  Holding  Company  Act,  and  the  Securities  Act,  and 
the  Securities  and  Exchange  Act. 

Q.  You  not  only  have  read  the  Act,  but  you  have  read 
what  the  effect  of  the  decisions  under  the  Act  is?  A.  Not 
the  decisions,  the  rules  and  the  briefs  or  whatever  you  want 
to  call  it,  that  these  services  put  under  the  various  sections. 

Q.  Do  you  regard  it  as  essential  for  an  officer  of  your 
importance  with  United  Gas  Corporation  to  be  familiar 
with  a  statute  that  has  as  much  to  do  with  the  operations 
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of  United  Gas  Corporation  as  the  Holding  Company  Act 
has?  A.  I  think  that  he  onght  to  have  some  familiarity 
with  it,  bnt  we  have  a  legal  department  in  Shreveport  that 
I  can  go  to  at  any  time  and  we  have  retained  counsel,  so  I 
do  not  think  it  is  incnmbent  npon  me  to  make  any  exhaus¬ 
tive  study  of  the  Act  ^ 

As  a  matter  of  fact,  practically  every  paper,  or  I  might 
say  every  filing  is  checked  by  our  lawyers  before  it  is  filed. 

Q.  Your  lawyers  do  not  initiate  proposals,  do  they?  A. 
They  don’t  begin  it. 

Q.  They  are  told  what  is  proposed  to  be  done  and  asked 
if  it  can  be  done,  and  how  you  can  do  it?  A.  They  are  pretty 
familiar  with  it  when  they  get  through. 

[4197]  Q.  In  the  early  days  of  the  Holding  Company 
Act,  did  you  find  it  material  to  find  out  for  your  own  satis¬ 
faction  whether  or  not  United  Gas  Corporation  was  a  gas 
utility?  A.  What  do  you  mean  by  early  days?  United  Gas 
Corporation  acquired  its  distribution  properties  in  1937, 
and  the  Public  Utility  Holding  Company  Act  was  enacted 
in  1935,  was  it  not? 

Q.  And  you  are  aware  of  the  fact —  A.  At  that  time  I 
read  the  Act,  but  I  don’t  believe  I  have  read  it  in  full  since. 

Q.  I  did  not  ask  you  whether  you  have  read  it  in  full, 
Mr.  Hull.  You  were  aware  of  the  fact,  or  you  were  aware 
that  in  1937  United  Gas  Corporation  ceased  to  be  a  holding 
company,  were  you  not?  A.  Of  a  utility? 

Q.  It  ceased  to  be  a  public  utility  holding  company.  A. 
Yes,  sir. 

Q.  And  at  that  time  it  became  a  gas  utility  company, 
and  you  are  aware  of  that?  A.  Yes.  And  they  owned  dis¬ 
tribution  properties,  as  well  as  investments  in  subsidiaries. 

Q.  And  whether  or  not  you  read  the  Act,  you  discussed 
the  effect  of  it  with  lawyers,  did  you  not?  A.  We  show  all 
of  our  papers  and  filings  to  the  attorneys  for  their  approval 
before  they  are  filed  here. 

[4198]  Q.  Mr.  Hull,  you  referred  in  your  testimony  to 
Mr.  Lippman  to  operating  results  for  the  month  of  Decern- 
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ber  1949.  Do  you  have  with  you  the  operating  results  for 
the  year  1949  of  the  United  Gas  Corporation?  A.  Yes,  sir. 

Q.  Is  this  your  last  monthly  operating  report?  A.  That 
is  December  of  1949. 

Q.  Do  you  mind  if  I  look  at  the  document  which  you 
have  handed  me,  which  is  “United  Gas  Corporation  and 
subsidiaries  report  for  the  Month  of  December,  1949  ’  ’  ?  A. 
Not  at  all. 

•  •  •  •  •  • 

Q.  Mr.  Hull,  you  testified,  I  believe,  in  response  to  a 
question  of  Mr.  Lippman  that  one  of  the  reasons  for 
decreased  earnings  this  past  year  was  the  higher  price  paid 
for  gas,  is  that  right?  A.  I  think  that  I  testified  with 
respect  to  the  distribution  that  while  their  volume  and 
revenues  from  gas  sales  had  increased  substantially,  their 
net  had  not  because  of  increased  operating  expenses  and 
a  large  part  of  that  is  the  cost  of  gas. 

[4199]  Q.  That  is  right.  And  of  course  there  is  a  lag 
between  the  time  in  which  you  renegotiate  contracts  whereby 
you  pay  more  for  cash  and  the  time  that  you  get  that  return, 
is  there  not?  A.  There  is  a  lag  in  getting  increased  rates. 

Q.  That  is  right.  And  it  is  the  expectation  of  the  com¬ 
pany,  is  it  not,  that  when  they  pay  more  for  gas  they  expect 
to  get  more  for  gas?  A.  We  do. 

Q.  Now,  in  that  connection,  will  you  state  to  what  rate 
regulatory  jurisdiction  United  Gas  is  subject?  A.  United 
Gas  Corporation? 

Q.  The  distribution  operations.  A.  Well,  I  am  not 
entirely  familiar  with  that,  but  I  know  they  are  subject  to 
the  Louisiana  Public  Service  Commission,  and  I  believe  the 
whole  subject  of  regulation  is  covered  pretty  thoroughly 
in  this  UG-16  form.  I  don’t  know  that  I  could  add  anything 
to  what  is  in  this  prospectus  under  the  title,  “Regulation”. 
It  begins  on  page  14. 

Q.  Now,  in  Texas,  it  is  correct,  is  it  not,  that  the  control 
with  respect  to  rates  is  exercised  by  the  municipalities 
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served,  by  the  towns  and  municipalities  served?  A.  Yes, 
I  think  that  is  correct. 

Q.  And  incorporated  municipalities  are  allowed  to  pre¬ 
scribe  rates  which  will  yield  up  to  an  8  per  cent  return; 
£4200]  that  is  correct,  is  it  not?  A.  Well,  that  is  what  it 
says  in  this  prospectus,  and  I  agree  with  that.  I  have  no 
complete  knowledge  of  the  subject. 

Q.  Do  you  know  whether  or  not  in  those  towns  in  Texas, 
United  Gas  distribution  properties  are  earnings  an  8  per 
cent  return?  A.  I  don’t  know  offhand,  no,  sir. 

•  •  •  •  •  • 

Q.  Are  you  familiar  with  the  amounts  spent  by  United 
Gas  Corporation  for  new  business,  promotion  of  gas  uses, 
and  other  things  of  that  nature  affecting  the  business  of 
the  distribution  company? 

•  •  •  •  •  • 

The  Witness :  For  the  year  1949,  the  sales  pro¬ 
motion  expense  of  United  Gas  Corporation  was 
$343,689.  That  is  [4201]  after  crediting  $361,298 
for  the  net  income  from  merchandising. 

Q.  You  spent  $700,000  for  sales  promotion,  is  that  right, 
for  United  Gas  Corporation?  A.  The  total  figure  is 
$704,985. 

Q.  And  that  has  to  do  with  such  things  as  installation 
of  air  conditioning  equipment?  A.  Well,  the  breakdown 
of  it  is  supervision,  salaries  and  commission,  advertising 
and  demonstration,  and  other  sales  expense  and  rents. 
That  is  less,  of  course,  merchandise  net  income. 

Q.  And  the  purpose  of  it  is  to  promote  the  use  of  such 
things  as  air  conditioning  equipment,  appliances,  gas  appli¬ 
ances,  and  so  forth?  A.  And  to  increase  sales. 

Q.  And  therefore  to  promote  the  sale  or  increase  the 
residential  load.  A.  That  is  true. 

Q.  Carried  by  United  Gas.  A.  As  well  as  commercial 
and  industrial  to  a  certain  extent. 
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Q.  Mr.  Hull,  in  answer  to  a  question  of  Mr.  Lippman 
concerning  the  relative  size  of  United  G-as  Corporation 
distribution  properties,  you  did  not  believe  that  you  had 
the  basis  for  a  comparison.  Now,  I  would  like  to  refer  you 
to  some  statistics,  and  ask  you  to  look  at  this  report  of  the 
[4202]  Federal  Power  Commission,  statistics  of  natural 
gas  companies  for  the  year  ending  December  31,  1946,  and 
look  at  Washington  Gas  Light  Company. 

First,  do  you  know  where  the  Washington  Gas  Light 
Company  operates?  A.  Eight  here. 

Q.  And  it  serves  Metropolitan  area  of  Washington,  is 
that  correct?  A.  So  I  understand. 

Q.  Now,  will  you  state,  as  shown  in  this  book,  what  the 
gas  utility  operating  income  is  of  Washington  Gas  Light 
Company?  A.  $14,673,558  for  the  year  ending  1948. 

Q.  And  would  you  look  down  the  page  and  state  what 
the  breakdown  of  gas  sales  in  mcf  between  residential  and 
industrial  customers  is?  A.  For  the  year  1948,  the  resi¬ 
dential  sales  of  Washington  Gas  Light  Company,  as 
reported  to  the  Federal  Power  Commission,  were  8,984,869 
mcf  of  residential,  commercial  and  industrial  sales,  com¬ 
bined.  2,073,466  mcf - 

Mr.  Jones:  May  the  record  show  that  Mr.  Hull 
is  reading  from  page  125  of  this  report  of  the  Fed¬ 
eral  Power  Commission. 

By  Mr.  Fink: 

Q.  And  referring  to  page  25  of  the  same  report,  would 
[4203]  you  state  what  the  gas  utility  plant  is  of  Wash¬ 
ington  Gas  Light  Company?  A.  As  shown  on  page  25,  gas 
utility  plant  is  $33,802,784. 

Q.  How  does  that  $33,000,000  figure  compare  with  the 
$47,000,000  figure  of  United  Gas;  is  that  on  the  same  basis? 
A.  I  presume  it  is,  yes,  sir. 

Q.  Now,  would  you  call  Washington  Gas  Light  Company 
a  small  utility  property?  A.  Well,  it  serves  a  pretty  big 
city. 
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Q.  How  many  cities  in  the  country  do  yon  know  of  that 
are  larger  than  Washington  served  by  one  gas  company? 
A.  Well,  I  wonld  not  know  that  nnless  I  made  a  check  of  it. 
Do  yon  know? 

Q.  There  wonld  not  be  very  many,  wonld  there?  A. 
Well,  there  would  not  be  a  very  big  number,  I  should  not 
think. 

Q.  Now,  if  Washington  Gas  Light  Company  is  a  big 
natural  gas  distributing  company,  United  Gas  Corporation 
distributing  company  is  also  a  big  natural  gas  distributing 
company,  is  it  not?  A.  Well,  I  haven’t  said  that  United 
Gas  did  not  distribute  a  lot  of  gas,  or  that  $19,000,000  of 
revenue  is  inconsequential.  All  I  have  said  is  that  it  is  a 
small  percent  of  the  total  gross  revenues  of  the  system  in 
volume  and  in  revenues  and  in  net. 

[4204]  Q.  And  of  course,  and  this  is  somewhat  argu¬ 
mentative,  but  I  hope  you  won’t  mind  my  asking,  if  the 
revenues  of  United  Gas  system  were  multiplied  10  times, 
and  the  revenues  of  United  Gas  Corporation  itself  were 
multiplied  10  times,  the  answer  would  be  the  same,  and  it 
would  still  be  a  relatively  minor  part  in  your  view?  A. 
Percentagewise  the  relation  would  still  hold. 

Q.  All  of  the  answers  you  have  so  given  would  be  exactly 
the  same  in  your  testimony,  wouldn’t  they?  A.  I  think 
that  you  are  expanding  it  too  greatly  there,  because  I  can’t 
see  any  possibility  of  them  multiplying  ten-fold,  but  if  they 
moved  up  in  proportion,  why,  the  answer  would  still  be 
the  same. 

Q.  There  was  nothing  in  your  testimony  that  would 
change  the  logic  of  your  answers  that  if  the  revenues  and 
plant  of  United  Gas  system  were  multiplied  10  times  and 
the  revenue  and  plant  of  United  Gas  Corporation  itself 
were  multiplied  ten  times,  you  would  have  no  reason  for 
changing  your  testimony  in  any  way?  A.  The  percentage 
would  still  be  the  smaller  for  the  distribution. 

Q.  And  your  testimony  would  be  the  same.  A.  That 
is  true. 
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Q.  Now,  it  is  true,  is  it  not,  Mr.  Hull,  that  United  Gas 
Corporation,  the  system,  operates  nnder  what  is  in  effect 
[4205]  a  consolidated  mortgage?  A.  Yes,  sir,  the  mort¬ 
gage  and  deed  of  trust  of  the  corporation  secures  the 
bonds  outstanding  in  the  hands  of  the  public. 

Q.  That  is  right.  And  the  stock  of  Union  and  the  stock 
of  Pipe  Line  are  pledged  under  the  mortgage?  A.  As  well 
as  the  bonds  of  Pipe  Line  and  the  debentures  of  Union. 

Q.  That  is  right.  Now,  of  the  $123,000,000  of  bonds, 
I  believe  that  figure  is  correct,  of  United  Gas  Corporation 
presently  outstanding,  how  much  of  that  could  be  issued 
against  the  distribution  properties  solely?  A.  You  mean 
to  take  60  per  cent  of  the  corporation’s  plant  as  the  basis? 

Q.  That  would  be  the  basis  upon  which  you  have  to 
operate,  would  it  not?  A.  Yes,  sir,  that  is  the  basis  that 
we  issue  additional  bonds  against  property  additions,  yes, 
sir. 

That  is  $134,623,000,  taking  60  per  cent  of  the  plant  of 
United  Gas  Corporation  as  of  December  31,  1949.  You 
would  have  about  $30,700,000. 

Q.  That  would  be  gross.  A.  That  is  60  per  cent. 

Q.  That  is  60  per  cent  of  the  gross  plant,  is  that  cor¬ 
rect?  [4206]  A.  Yes,  sir. 

Q.  And  bonds  are  issued  against  net  property,  are  they 
not?  A.  Not  after  depreciation  reserves.  They  are  gross 
additions  less  retirements,  and  the  retirements  are  out  of 
this  plant  account.  That  is  the  retirements  to  date. 

Q.  So  that  by  reason  of  the  method  of  financing  which 
United  Gas  Corporation  has  adopted,  it  is  merely  a  fiscal 
agent  in  effect  for  the  collection  of  interest  from  its  sub¬ 
sidiaries,  and  the  paying  over  of  that  interest  to  the  trustee 
under  the  mortgage? 

•  •  •  •  •  • 

[4208]  Q.  United  Gas  could  have  pursued  some  other 
method  of  financing,  couldn’t  it?  A.  I  am  sure  that  they 
might  have. 
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Q.  They  conld  have  had  separate  mortgages,  couldn’t 
they,  on  each  of  the  companies?  A.  Well,  I  don’t  know. 

Q.  Yon  know  of  no  reason  why  there  couldn’t  have  been 
such  an  arrangement?  A.  Well,  you  mean  had  it  been 
begun  that  way,  and  of  course,  it  has  been  going  on  this  way 
since  1944. 

Q.  You  don’t  know  of  any  reason  why  they  couldn’t 
have  had  separate  mortgages  on  Union  Pipe  Line  and  on 
Gas  Corporation?  A.  There  may  have  been  some,  but  I 
don’t  know  of  any. 

Q.  But  do  you  know  of  any  reason  why  there  could  not 
be  separate  mortgages  issued  to  the  public  on  each  of  the 
corporations?  A.  No,  I  don’t  know. 

Q.  Now,  if  that  were  the  situation  rather  than  the  pre¬ 
vailing  situation,  what  would  be  the  effect  upon  the  Chart 
11-A  showing  the  relationship — or  regardless  of  the  chart, 
what  would  be  the  effect  of  the  comparisons  you  have  devel¬ 
oped  showing  the  relationship  between  the  net  income  of 
United  Gas  and  the  over-all  net  income? 

•  ••••• 

[4209]  The  Witness:  Obviously,  if  the  bonds  of 
the  companies  had  been  sold  to  the  public,  the  Cor¬ 
poration  would  not  own  them  and  they  would  not 
receive  any  interest  on  those  bonds;  but  you  recall 
that  in  1937,  bonds  were  issued  by  the  Pipe  Line 
Company  to  the  Corporation,  and  debentures  were 
issued  by  Union  to  the  Corporation,  as  I  recall  it, 
and  I  don’t  know  how  you  could  have  undone  that; 
but  I  suppose  that  it  might  have  been  worked  out. 

I  think  this,  that  we  probably  wouldn’t  have 
wanted  to  have  bonded  the  Union  Producing  Com¬ 
pany  properties.  That  is  because  of  the  delay  that 
might  be  incident  to  working  under  a  mortgage.  If 
we  could  have  sold  debentures  on  Union,  it  might 
have  been  possible.  I  don’t  know  whether  you  could 
or  not.  That  is  all  hypothetical,  as  I  see  it,  and  the 
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facts  [4210]  are  as  they  are  in  the  record  here.  I 
don’t  see  how  yon  can  npset  them. 

Q.  Mr.  Hnll,  it  is  tme,  isn’t  it,  that  one  of  the  important 
factors  in  the  increased  income  of  the  system  over  the  last 
several  years  has  been  the  high  price  prevailing  for  liqnid 
hydrocarbons  and  oil?  A.  Yes,  the  prices  we  receive  for 
those  products  have  greatly  increased. 

Q.  And  one  of  the  reasons  for  the  decrease  in  income  in 
1949  was  the  cutback  of  oil  during  the  whole  year,  is  that 
correct  ?  A.  I  think  during  most  of  the  year,  perhaps  begin¬ 
ning  in  February. 

Q.  Are  you  familiar  with  the  allowable  days  in  Texas 
during  the  year  1949?  A.  Yes.  They  are  on  page  16  of  the 
prospectus  here,  of  the  Form  U-16. 

Q.  Has  there  been  any  reduction  or  any  cutback  for  the 
month  of  February  of  1950?  A.  I  don’t  know.  I  haven’t 
seen  it  if  there  is. 

Q.  But  if  there  were,  the  order  would  have  been  issued, 
and  similarly  for  March?  A.  Yes,  because  it  would  have 
been  effective  during  the  month  of  February. 

•  ••••• 

[4211]  Q.  You  are  familiar,  Mr.  Hull,  with  the  reor¬ 
ganization  of  United  Gas  Corporation  in  1937?  A.  I  am 
familiar  with  what  took  place,  yes. 

Q.  Do  you  think  that  that  changed  the  principal  business 
of  United  Gas  Corporation?  A.  Well,  United  Gas  Corpo¬ 
ration  prior  to  that  was  a  holding  company,  owning  invest¬ 
ments  in  its  subsidiaries. 

Q.  The  system,  I  am  talking  about.  A.  You  mean  the 
system? 

Q.  Yes.  A.  No,  I  can’t  see  how  it  affected  the  system 
consoli-  [4212]  dated. 

Q.  Now,  if,  instead  of  having  three  corporate  entities, 
you  merged  them  into  one  company,  would  that  change  the 
principal  business  of  the  system?  A.  You  mean  as  to  dis¬ 
tribution  operations,  and  the  total? 
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Q.  If  you  merged  Union  and  Pipe  Line  and  Gas  Corpo¬ 
ration  into  one  company,  would  that  change  the  principal 
business  A.  You  would  still  have  the  same  results  that 
are  reflected  on  Exhibit  UG-ll-E.  In  other  words,  putting 
all  of  the  companies  together  wouldn’t  get  any  different 
answer  from  what  you  have  here.  When  you  consolidate, 
that  is  what  you  do ;  you  consolidate  the  income  of  the  indi¬ 
vidual  companies. 

Q.  I  would  like  an  unequivocal  answer  on  this  question, 
and  I  don’t  think  it  has  been  answered.  Now,  may  we  have 
an  answer? 

The  Witness:  No,  I  don’t  think  it  would.  The 
principal  business  of  the  combined  company  would 
still  be  wholesaling  of  gas  to  industries  for  consump¬ 
tion  and  sales  to  utilities  and  pipe  lines  for  resale, 
and  the  gas,  oil  and  sulphur  production - 

•  ••••• 

[4213]  Q.  You  and  I  might  disagree  as  to  what  the 
principal  business  of  United  Gas  Corporation  is,  but  aside 
from  that  the  answer  to  my  question  is  no,  if  you  had  one 
corporation  the  principal  business  would  not  be  changed; 
is  that  correct?  A.  It  would  still  be  the  same. 

•  ••••• 


N.  C.  McGowen  recalled. 

Cross  examination  by  Mr.  Fink: 

[4226]  Q.  Does  that  mean,  Mr.  McGowen,  that  it  really 
did  not  make  any  difference  whether  Electric  Bond  and 
Share  or  Electric  Power  and  Light  remained  a  parent  of 
United  Gas?  A.  Well,  from  our  operating  situation,  we 
operated  just  like  we  did  before  the  distribution  and  we 
are  operating  just  like  we  did  after.  I  mean  from  United 
Gas  and  its  operations  standpoint,  I  don’t  see  that  there 
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has  been  any  change  from  the  time  that  Electric  Power 
and  Light  was  distributed  to  this  time.  We  have  had  pos¬ 
sibly  more  inquiries  from  stockholders  and  things  of  that 
kind  as  to  the  nature  of  our  business  or  trying  to  inform 
themselves  on  our  business  which  we  have  answered,  but  I 
mean  from  the  operations  standpoint  there  has  not  been  any 
particular  difference,  Mr.  Fink. 

Q.  When  you  speak  of  the  operations  of  United  Gas, 
you  do  not  limit  that  to  the  very  technical  aspects  of  selling 
and  distributing ;  you  mean  the  whole —  A.  The  manage¬ 
ment  of  the  company. 

Q.  And  am  I  correct  in  my  understanding  of  your 
answers  to  my  questions  that  it  does  not  make  any  differ¬ 
ence  in  so  far  as  the  operations  of  United  Gas  are  con¬ 
cerned  whether  it  has  a  large  stockholder  or  does  not  have 
a  large  stockholder?  A.  I  don’t  see  that  it  does  make  any 
difference  to  me  and  to  our  management.  I  mean  we  try 
as  management  to  run  the  company  like  we  would  run  it  if 
we  had  ten  stockholders  or  if  [4227]  we  had  10,000,  and  try 
to  conduct  the  operations  on  that  basis. 

As  to  whether  a  stockholder  is  in  or  out,  would  make  us 
subject  to  any  jurisdiction  of  any  body,  I  think  we  don’t 
have  the  right  to  say  what  that  is.  We  live  up  to  the  regu¬ 
lations  and  want  to  comply  with  whatever  laws  or  regula¬ 
tions  that  are  passed  that  fit  our  company,  whether  they 
are  state,  federal  or  what  they  are.  I  think  that  has  always 
been  our  attitude. 

Q.  Mr.  McGowen,  it  is  correct,  is  it  not,  that  when  the 
system  takes  on  industrial  customers,  there  is  initially  a 
determination  made  as  to  whether  those  customers  shall  be 
served  by  United  Gas  Corporation  or  by  United  Gas  Pipe 
Line?  A.  I  don’t  think  it  is  a  matter  of  any  particular 
study.  The  pipe  line  takes  on  direct  customers  outside  of 
incorporated  areas  or  where  the  distribution  serves  and  it 
is  just  routine.  For  instance,  we  are  working  now  on  a 
customer  down  in  Victoria,  Texas,  that  is  building  a  chemi¬ 
cal  plant.  There  never  was  any  question  or  any  discussion 
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as  to  whether  that  customer  should  be  pipe  line  or  distribu¬ 
tion.  I  mean  it  is  just  on  the  pipe  line,  and  it  is  just  a  pipe 
line  customer,  and  that  is  the  way  those  customers  gen¬ 
erally  occur. 

•  ••••• 

[4231]  Q.  It  is  generally  true,  is  it  not,  though,  that 
the  larger  industrial  customers  are  served  by  pipe  line? 
A.  Yes,  sir. 

Q.  And  it  is  a  matter  of  determination  by  the  corpora¬ 
tion  as  to  where  the  station  of  pipe  line  shall  be  located  at 
which  they  will  transmit  gas  to  the  distribution  company? 
A.  It  is  a  determination  by  both  those  in  charge  of  the 
pipe  line  and  those  in  charge  of  the  distribution  as  to  where 
the  best  place  to  locate  a  station  in  the  event  that  a  station 
has  to  be  moved.  They  try  to  get  it  out  far  enough  so  you 
do  not  have  to  move  it  again  there  in  the  near  future.  There 
is  quite  a  lot  of  discussion  about  it  because  it  also  entails, 
if  a  city  is  enlarged,  and  it  is  necessary  to  move  a  station, 
what  is  it  necessary  to  do  from  that  station  in  order  to 
get  a  proper  gas  supply.  Maybe  the  abandonment  of  the 
old  line  will  not  particularly  do  the  job  because  you  drop 
your  pressure  at  a  greater  distance  from  your  load  center. 
Maybe  you  not  only  transfer  at  costs  agreed  upon 
[4232]  the  system  inside  the  city,  those  pipe  lines,  but 
there  may  have  to  be  some  other  determination.  If  you 
would  put  it  over  here,  maybe  your  load  center  would  be 
better  served  five  years  from  now.  There  are  engineering 
studies  required.  It  is  just  not  a  matter  of  somebody  say¬ 
ing,  “We  will  put  it  here  or  here  or  there”. 

Q.  It  is  true,  isn’t  it,  that  all  three,  and  I  think  you  have 
testified  to  this,  but  if  you  have  not,  do  not  let  me  put  words 
in  your  mouth — it  is  correct,  is  it  not,  that  three  companies 
operate  as  one  unified  system?  A.  Yes,  sir. 

Q.  And  there  isn’t  competition  between  Gas  Corporation 
and  Pipe  Line  for  customers,  is  there?  A.  No,  excepting 
that  in  a  well  operated  company,  the  customers  on  the 
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distribution  properties  should  be  distribution  customers, 
and  pipe  line  high  pressure  customers  should  be  pipe  line 
customers.  The  point  does  not  come  up,  well,  it  is  within 
two  miles  of  the  city  limit  or  half  a  mile  of  the  city  limit 
Industries  are  not  built  that  way,  as  you  know.  Where  you 
get  into  difficulty  of  having  to  transfer  them  is  where  the 
city  grows  beyond ;  I  mean  that  is  about  the  only  thing. 

Q.  That  is  right.  As  a  matter  of  policy  the  corporation 
would  desire,  would  it  not,  to  eliminate  the  necessity  for 
mains  in  the  distribution  area  for  the  purpose  of  carrying 
[4233]  large  loads?  It  would  desire  in  so  far  as  possible 
to  locate  its  large  users  on  the  pipe  lines,  rather  than  in 
the  distribution  area  in  so  far  as  such  determination  can 
be  made.  A.  I  don’t  know  whether  the  particular  operators 
in  the  particular  area  would  agree  to  that.  I  would  like  to 
agree  to  that.  I  would  like  to  do  that  as  operating  all  of 
it.  There  is  something  about  an  organization,  if  you  are 
going  to  keep  them  working,  the  pipe  line  fellow  wants  to 
fight  as  hard  to  get  a  customer  and  the  distribution  wants 
to  fight  as  hard  to  get  a  customer,  but  if  you  talk  about 
how  I  would  like  it,  I  think  that  all  of  the  customers  could 
be  better  served,  the  large  volume  customers  could  be  better 
served  and  better  handled  by  the  organization  who  has  the 
bulk  of  the  men  to  handle  those  types  of  customers. 

[4235]  By  Mr.  Fink: 

Q.  I  think — and  again,  correct  me  if  I  am  wrong— you 
testified  in  an  earlier  proceeding  that  United  Gas  Corpo¬ 
ration,  the  distributing  company,  is  different  from  many 
[4236]  other  gas  companies,  in  that  it  carries  a  relatively 
smaller  industrial  load  than  do  other  gas  distributing  com¬ 
panies  in  relation — well,  by  “relatively,”  I  mean  in  rela¬ 
tion  to  the  other  types  of  loads  that  it  carries,  residential 
and  commercial 

Mr.  Shepherd:  What  are  you  referring  to,  some 
other  proceeding? 
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Mr.  Fink :  Again  in  the  Electric  Power  and  Light 
Company  proceeding,  Mr.  Shepherd:  I  am  refer¬ 
ring  to  that. 

By  Mr.  Fink: 

Q.  If  you  do  not  recall  that,  I  will  ask  if  that  is  correct 
A.  I  don’t  recall  testifying  to  it,  but  that  is  correct  The 
United  Gas  Pipe  Line  or  Pipe  Line  Company  takes  all  of 
the  customers  or  prospective  plants  outside  of  corporate 
city  limits,  and  those  on  the  inside  are  handled  by  the 
distribution  properties  of  United  Gas  Corporation. 

Q.  And  of  course,  if  the  industry  is  big  enough,  Pipe 
Line  salesmen  or  the  management  will  use  its  best  efforts 
to  see  that  the  industry  is  located  outside  of  the  city  limits 
so  that  it  may  derive  its  gas  directly  from  the  Pipe  Line? 
A.  I  don’t  think  I  ever  testified  that  we  ever  had  any 
influence  or  anything  to  do  with  where  the  industry  locates. 
The  location  depends  upon  what  type  of  industry  it  is 
going  to  be,  it  has  to  have  land,  it  wants  land,  may  want 
water,  may  [4237]  want  rail  traffic,  may  want  to  be  close 
to  a  source  of  raw  material,  or  it  might  want  to  be  closer 
to  a  market.  They  determine  that. 

Q.  Yes.  A.  I  mean,  we  say  to  them,  “All  right,  if  you 
are  going  to  locate  here,  we  can  build  a  tapline  to  you; 
or  if  you  are  on  the  line,  what  we  can  do  for  you,”  and 
so  on  and  so  forth.  We  never,  and  I  don’t  think  we  would 
be  successful  in  trying  to  say  to  a  large  industry,  “Well, 
you  locate  here,  or  here.”  They  have  the  right — I  mean, 
they  have  their  own  studies  as  to  the  reasons  why  they  want 
to  locate  at  a  certain  place. 

Q.  One  of  the  factors  that  is  pointed  out  in  the  matter 
of  their  determining  upon  location  in  their  consultations, 
before  deciding  upon  where  they  will  locate,  has  to  do  with 
the  availability  of  gas?  A.  That  is  right. 

Q.  And  isn’t  it  pointed  out  at  a  certain  point  additional 
mains  may  have  to  be  installed  in  order  to  supply  them; 
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whereas  at  another  point  they  are  directly  on  the  pipe  line 
and  will  have  an  unlimited  supply  t  A.  The  taplines  that 
would  be  built  by  the  Pipe  Line  into  an  industry  would 
bring  them  the  supply  that  they  would  require  from  the 
main  line.  I  want  to  testify  accurately.  I  don’t  know 
of  a  case  in  all  of  the  industrial  work  that  I  have  been  con¬ 
nected  with,  and  I  don’t  know  of  a  case  that  has  come 
[4238]  up  to  our  company,  where  the  prospective  industry 
said,  “Would  it  suit  you  better  if  I  would  locate  here  so 
you  would  not  have  to  build  so  much  tapline ?” 

Q.  Of  course,  the  extent  to  which  additional  line  might 
have  to  be  built  would  affect  the  price  of  gas  to  that  user, 
would  it  not?  A.  Well,  it  depends  upon  the  amount  of 
money  that  is  spent.  We  have  generally  rates  in  a  terri¬ 
tory.  We  will  spend  a  lot  of  money  sometimes  to  get  a 
customer  that  looks  like  it  will  be  a  good  customer.  For 
instance,  to  make  myself  clear,  we  are  spending,  I  think, 
this  year  $1,400,000  to  extend  50  or  60  miles  of  line  from 
Mississippi  to  the  outskirts  of  Meridian,  Mississippi ;  from 
eastern  Mississippi  south  of  Jackson  to  Meridan,  Missis¬ 
sippi,  just  to  get  a  power  plant  that  is  being  built  by  the 
old  Commonwealth  and  Southern  Company,  Southern  Sys¬ 
tem,  and  this  happens  to  be  the  Mississippi  Power,  and  they 
are  building  a  power  plant.  And  they  have  plans — the 
power  plant  is  located  at  this  place  because  they  built  their 
plant  at  Hattiesburg  up  to  the  limit  and  built  a  plant  over 
here,  and  here  is  a  plant  that  is  going  to  expand.  We  start 
out  there  with  a  load  of,  say,  30  million  feet  a  day,  and 
every  time  they  set  a  unit  they  put  on  another  30  million 
feet  a  day ;  and  as  you  know  the  territory  yourself,  unless 
something  goes  to  pot,  it  will  be  a  long-time  customer. 
•It  will  pay  all  right  on  those  lines.  We  are  building  that 
line  [4239]  at  the  same  rate  that  we  would  give  them  in 
Mobile  or  any  place  else. 

Q.  Yes.  A.  On  some  industry  that  did  not  have  that 
promise,  we  would  not  go  butting  into  that.  Southern 
Natural  handles,  you  know,  Meridian,  we  win  say,  better 
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than  we.  We  can’t  afford  to  lay  a  line  over  there.  It 
depends  npon  the  cnstomer,  who  it  is. 

Q.  In  the  extension  of  this  line,  are  yon  picking  up  any 
additional  communities  which  you  will  sell?  A.  We  prob¬ 
ably  will. 

Q.  And  you  will  determine  where  the  station  with 
respect  to  each  community  will  be  located,  where  Pipe  Line 
will  end  and  United  Gas  Corporation’s  lines  will  com¬ 
mence?  A.  We  have  a  small  community  there  of  100  meters 
or  200  meters.  We  think  it  is  our  duty  to  serve  them,  if 
we  have  that.  It  takes  those  communities  a  long  while  to 
grow  up  to  make  some  money,  but  we  do  think  it  is  our 
duty  to  serve  them.  And  as  we  come  along — we  would  not 
build  a  line  over  there,  we  could  not  afford  to — but  this 
industrial  load  lets  us  drop  off  lines  to  these  distribution 
systems  as  we  come  by. 

Q.  Are  you  picking  up  other  industrial  customers  on 
the  route  of  this  line?  A.  I  know  of  none  now.  We  will 
clean  the  territory  [4240]  for  all  of  the  business  that  we 
can  get  on  it,  but  I  don’t  know  of  any  now.  But  when 
we  are  building  the  line,  our  boys  will  go  in  there  and  try 
to  get  all  of  the  business  we  can. 

.  •  •  •  •  •  • 

[4242]  By  Mr.  Fink: 

Q.  I  want  to  clear  in  my  mind  one  point.  The  city  gates 
to  which  Pipe  Line  delivers  gas,  that  does  not  necessarily 
mean  the  city  limits,  does  it?  That  is,  city  gates  is  a  point 
determined  upon  by  the  Corporation?  A.  Yes,  sir,  gener¬ 
ally  outside  of  the  city  limits. 

Q.  Generally  outside  of  the  city  limits?  A.  Yes.  In 
most  cases  when  it  is  set,  it  is  outside  of  the  city  limits. 
Of  course,  you  know,  the  city  gate  is  a  vernacular  in  the 
business,  and  it  is  used  all  of  the  time.  What  it  means 
is  a  delivery  station. 

Hearing  Examiner:  Has  that  any  relation  to 
where  the  outskirts  of  the  city  may  eventually  come? 
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The  Witness :  It  is  a  little  hard  to  figure  on  some 
of  those  cities.  We  have  been  in  the  process  of  try¬ 
ing  to  keep  up  with  where  the  city  gates — we  have 
several  in  Houston — should  be.  We  are  always 
moving  them.  Over  at  Longview,  Texas,  we  have 
moved  them  twice.  I  think  we  moved  them  once 
at  Lufkin,  Texas.  The  balance  of  them,  the  cities 
have  not  seemed  to  grow  around  our  city  gates. 
Sometimes  they  get  started  out  that  way  and  you 
have  to  keep  backing  off. 

[4243]  By  Mr.  Fink: 

Q.  It  is  correct,  isn’t  it,  Mr.  McGowen,  that  United 
Gas  System  has  always  regarded  as  one  of  the  factors  of 
strength  the  integrated  nature  of  its  operations?  A.  Yes, 
I  think  that  the  fact  that  it  starts  with  the  field  and  has 
been  a  substantial  producer  of  both  oil  and  gas,  and  it  has 
kept  a  backlog  of  substantial  reserves,  and  it  has  a  pipe 
line  system  and  the  pipe  line  system  has  a  good  backlog 
of  sales  to  industry,  and  it  has  a  distribution  system,  that, 
I  think,  is  correct. 

Q.  The  distribution  properties  operate  in  three  States, 
do  they  not,  Texas,  Louisiana  and  Mississippi?  A.  We 
have  distribution  properties  in  three  States.  They  are 
operated  in  two  divisions,  one  Louisiana  and  Mississippi, 
and  the  other  Texas. 

Q.  And  the  distribution  properties  are  tied  together  by 
pipe  line,  are  they  not?  A.  Some  of  them  to  our  pipe  line 
and  some  of  them — you  know,  we  recently  put  in  another 
pipe  line  in  Tennessee. 

Q.  What  percentage  of  the  gas  used  by  United  Gas  Cor¬ 
poration  is  purchased  from  United  Gas  Pipe  Line?  A. 
Practically  all  of  it,  but  in  a  few  instances,  I  think  there 
are  17  or  18  towns  up  there  in  Northern  Mississippi  that 
it  is  not. 

Q.  It  is  a  very,  very  small —  [4244]  A.  A  very  small 
percentage,  yes,  sir.  Its  main  supply  is  United  Gas  Pipe 
Line  distributions. 
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Q.  And  the  thing  that  ties  the  properties  together,  aside 
from  these  few  properties  that  are  located  on  the  lines  of 
other  companies,  the  great  bulk  of  its  distribution  proper¬ 
ties  are  tied  together  by  pipe  lines?  A.  Yes,  sir,  that  is 
correct. 

Q.  It  is  true,  is  it  not,  or  it  would  be  true,  would  it  not, 
that  if  United  Gas  System  were  not  engaged  in  operations 
other  than  distribution,  it  could  exist  as  an  integrated  sys¬ 
tem  having  a  portion  of  pipe  lines,  present  lines?  A.  I 
don’t  know  whether  I  understand  your  question. 

Q.  May  I  withdraw  the  question  and  rephrase  it. 

United  Gas  Corporation  as  an  integrated  distributing 
company  would  need  certain  facilities  of  pipe  line  for  the 
supply  of  gas  if  it  were  to  be  tied  together  with  Pipe  Line 
and  Pipe  Line  had  no  other  activities?  A.  The  point  of 
your  question,  I  am  trying  to  understand  it  so  I  can  answer 
it,  is  that  if  the  only  function  of  the  Pipe  Line  System 
was  to  supply  the  Distribution  Company  of  United  Gas 
Corporation,  the  distribution  properties,  city-gate  gas,  it 
could  exist  on  that  basis?  Was  that  your  question? 

Q.  A  certain  percentage  of  it.  A.  Are  you  talking 
about  not  having  the  other  business  [4245]  in  the  system? 

Q.  That  is  it.  A.  I  don’t  think  you  could  economically 
bring  the  gas  to  the  city  borders  if  you  did  not  have  the 
volume  that  got  the  unit  cost  down  on  the  Pipe  Line.  That 
is  the  way  the  system  was  built,  on  industry  first. 

Q.  It  is  true,  though,  is  it  not,  that  a  certain  portion  of 
Pipe  Line’s  plant  is,  in  effect,  devoted  to  the  use  of  Gas 
Corporation?  A.  Well,  Pipe  Line  delivers  the  gas  to  Gas 
Corporation  that  it  sells.  It  certainly  must  come  through 
Pipe  Line’s  system,  just  like  intermingled  and  commingled 
with  all  of  the  other  gas  that  goes  to  all  of  the  other 
customers. 

Q.  Do  you  tbi-nk  that  United  Gas  Corporation  would  be 
worth  as  much  separated  from  the  system  as  it  is,  as  part 
of  the  system?  A.  You  mean  United  Gas  Corporation  dis¬ 
tribution  system? 
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Q.  That  is  right.  A.  I  think  anything  that  yon  take 
away  from  what  we  have  reduces  its  value.  I  think  if  you 
would  take  away  its  distribution  system  it  would  reduce  its 
value;  if  you  would  take  away  its  production  it  would 
reduce  its  value.  I  mean,  anything  that  you  take  away 
from  what  we  have  is  bound  to  reduce  its  value. 

Q.  I  don’t  mean  by  that,  and  I  don’t  believe  you  do — 
£4246]  I  want  to  make  it  clear — you  do  not  mean  that  if 
you  take  five  away  from  ten,  therefore  the  remainder  is  five? 
A.  I  mean  if  you  take  earning  power  of  production,  any¬ 
thing  that  you  take  away  from  it  that  has  earning  power — 
some  has  greater  earning  power  than  others — that  it  reduces 
the  value. 

Q.  That  is,  to  simplify  it.  United  G-as  Corporation  dis¬ 
tribution  properties  separate,  plus  United  Gas  Pipe  Line  and 
Union  separate,  would  not  be  worth  as  much  as  the  present 
set-up?  A.  I  don’t  know  that  I  can  testify  to  that,  Mr. 
Fink,  for  this  reason:  It  would  depend,  if  you  wanted  to 
separate  them,  what  value  you  would  put  on  United  Gas 
distribution  and  what  value  you  would  put  on  the  balance 
of  the  system.  If  you  take  the  $47,000,000  plant  account  on 
our  distribution  properties,  and  after  depreciation  take 
their  rate  of  earnings,  they  don’t  earn  as  much  as  some 
other  parts  of  the  system.  There  are  many  reasons  for 
that.  We  are  in  rising  costs,  and  we  have  rate  problems. 

Just  to  answer  the  question,  you  could  take  one  off,  that 
it  would  be  worth  more  or  less,  I  can’t  answer  it.  I  never 
tried  to  figure  it  on  that  basis. 

Q.  Your  previous  answer,  that  the  strength  of  United, 
one  factor  in  the  strength  of  United  Gas  lies  in  its  inte¬ 
grated  nature  of  its  operations,  carries  with  it,  does  it  not, 
£4247]  the  corollary  conclusion  that  the  parts  of  it  are 
worth  more  together  than  they  are  separate?  A.  Yes,  sir, 
all  parts  of  it. 

Q.  Just  as  it  is  true  that  a  part  of  Pipe  line’s  plant  is, 
in  effect,  devoted  to  Gas  Corporation,  is  it  not  also  correct 
that  a  part  of  Union’s  properties  are,  in  effect,  devoted  to 
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Gas  Corporation?  A.  Well,  I  assume  that  one  conld  make 
that  assumption,  but  I  will  repeat  again  that  United  Gas 
Corporation  distribution  properties  can’t  get  gas  if  it  did 
not  have  the  production  and  the  gas  purchases  and  it  did 
not  have  the  pipe  line,  and  it  uses  relatively  the  proportion¬ 
ate  part  of  space  that  the  volume  of  gas  which  is  delivered 
to  them  by  Pipe  Line,  which  I  think  is  estimated  this  year 
— I  may  be  a  little  off  in  my  figures — about  65  billion  feet 
out  of  some  500  billion  feet.  The  65  billion  feet,  and  500 
billion  feet  for  other  uses,  are  dependent  upon  those  pipe 
lines  and  the  production  and  the  gas  purchased. 

Q.  Is  it  true  or  is  it  correct,  as  a  matter  of  policy,  that  in 
its  explorations,  the  System  looks  only  to  areas  which  may 
supply  gas  usable  to  Pipe  Line?  A.  It  has  been  our  policy, 
it  has  been  the  policy  of  Union  Producing  Company  to 
acquire  acreage  from  features  that  we  feel  are  promising 
within  an  area ;  that  if  the  development  of  it  produces  gas, 
it  might  be  an  economical  laying  distance  [4248]  to  our 
line,  maybe  not  now,  but  sometime  within  the  future.  If  it 
produces  oil,  we  can  handle  the  oil.  And  as  contrasted  with, 
say,  other  companies  who  might,  when  there  is  a  feature 
shows  up  in  Illinois  or  Indiana  or  California,  that  might  go 
out  there  and  get  into  the  producing  business,  we  have  not 
done  that.  We  have  been  giving  some  thought  to  a  little 
farther  spread  on  our  development  of  good  looking 
features,  because  we  are  looking  for  more  than  we  have 
been  able  to  lease;  at  least  the  territory  is  not  over¬ 
developed  and  we  have  much  deeper  development  But  we 
have  had  propositions  submitted  to  us  in  other  areas  which 
we  are  looking  at,  which  would  change  our  policy  if  we  do 
go  into  them.  But  generally  speaking,  our  policy  on  pro¬ 
duction  is  as  you  outline. 

•  ••••• 

[4249]  Mr.  McGowen,  has  your  company  ever 
represented  that  it  is  an  industrial  company? 

Mr.  Jones:  You  mean  United  Gas  Company? 
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Mr.  Fink:  The  System. 

The  Witness:  I  don’t  think  that  it  has  made  any 
representation  at  all  as  to  what  kind  of  a  company 
it  is.  It  is  stated  very  plainly  in  its  reports  what  it 
does  do,  but  the  preponderance  of  our  volume,  of 
course,  is  industrial. 

By  Mr.  Fink : 

Q.  The  preponderance  of  your  volume  is  industrial? 
A.  Yes. 

Q.  I  would  like  to  give  you  an  opportunity  to  explain 
that.  A.  Well,  I  am  taking  the  sales  that  we  make,  other 
than  our  domestic  sales  in  our  distribution  cities,  our  sales 
to  others ;  and  sales  to  industry  are  larger  by  volume  than 
our  sales  to  United  Gas  Corporation. 

Q.  Do  you  know  what  percentage  of  the  total  mcf’s 
sold  by  United  Gas  is  used  for  ultimate  consumption  in 
[4250]  industrial  and  commercial  uses?  A.  Well,  of  course, 
it  is  pretty  hard  to  trace  all  of  that  gas  as  to  where  it 
goes.  I  possibly  used  a  wrong  word  when  I  said  “indus¬ 
trial.”  I  am  including  gas  that  goes  to  other  pipe  lines. 
What  they  do  with  that,  I  don’t  know.  Gas  to  city  borders, 
other  than  ours,  I  don’t  know  how  much  of  it  goes  to 
industry  and  how  much  of  it  goes  to  commercial. 

Q.  When  you  used  the  term  “industrial,”  were  you 
relating  that  to  the  end  product  of  the  use  of  your  gas? 
A.  No,  I  was  relating  it  to  the  customers,  the  sale  of  our 
gas  other  than  sales  at  city  borders,  to  our  own  distributing 
customers. 

[4251]  Q.  Referring  to  your  statistics  for  the  year 
1948,  consolidated,  out  of  487,534,716  mcf  sold,  243,327,172 
mcf  were  sold  to  industrials.  Is  that  what  you  mean  by 
your  answer?  A.  I  don’t  know.  Could  I  look  at  the  statis¬ 
tics?  What  year  is  this? 

Q.  1948.  A.  Well,  what  I  was  including  in  my  answer, 
Mr.  Fink,  I  probably  used  the  wrong  word,  I  was  including 
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the  power  house  fuel,  93  billion,  138  billion  of  industrials 
generally.  The  pipe  line  companies  105  billion.  How  much 
is  that. 

I  was  figuring  in  the  year  1948,  I  was  taking  the  233 
billion,  what  I  had  in  my  mind,  and  the  pipe  line  company’s 
105  billion ;  that  is  338  billion. 

Q.  Do  you  mean  by  your  answer  and  these  figures  that 
a  gas  company  that  sells  in  excess  of  50  per  cent  of  its  gas 
to  industries  is  an  industrial  company!  A.  I  never  said 
our  company  was  an  industrial  company,  and  I  think  our 
company  is  what  we  have  always  claimed  it  was. 

Q.  An  integrated -  A.  It  produces  oil,  produces  gas, 

it  sells  oil  and  it  sells  gas,  and  makes  gasoline  and  operates 
pipelines,  operates  distribution  systems. 

Q.  And  primarily  operates,  or  its  primary  operations 
are  those  of  the  production,  transmission  and  distribution 
of  natural  gas,  is  that  correct!  [4252]  A.  That  is  right, 
and  the  production  of  crude  oiL  I  think  I  could  not  testify 
to  anything  else  than  what  I  have  been  saying  in  this 
annual  report  for  the  last  four  or  five,  or  what  has  been 
said  in  the  annual  report  by  us  to  which  I  pay  a  lot  of 
attention.  May  I  read  it! 

Q.  If  you  wish.  A.  It  says,  and  this  is  the  report  of 
1948,  which  I  think  is  in  the  record. 

Q.  UG1-E.  A.  “United  Gas  Corporation  and  its  sub¬ 
sidiaries  operates  in  the  Gulf  South,  and  are  engaged  prin¬ 
cipally  in  the  production,  purchase,  gathering,  transpor¬ 
tation,  distribution  and  sale  of  natural  gas.  The  system 
serves  parts  of  Texas,  Louisiana,  and  Mississippi,  extends 
into  southern  Alabama  and  northwestern  Florida,  and  into 
the  international  boundary  at  Roma,  Texas,  where  gas 
is  sold  to  a  Mexican  natural  gas  pipe  line.  Subsidiaries 
of  the  corporation  are  also  engaged  in  the  production  and 
sale  of  crude  oil,  recovery  of  natural  gasoline  and  other 
liquid  hydrocarbons,  through  natural  gasoline  plants  and 
by  condensation,  and  the  sale  thereof  at  wholesale,  and  the 
production  and  sale  of  sulphur.” 
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That  has  been  in  onr  report,  and  it  seems  to  me  that  is 
our  business. 

Q.  Has  United  Gas  experienced  any  difficulty  in  the 
raising  [4253]  of  capital  since  its  reorganization  in  1944 f 
A.  No,  sir. 

Q.  Do  you  have  any  reason  to  believe  that  United  Gas 
in  the  future  will  have  any  difficulty  in  raising  capital  f 

Hearing  Examiner:  What  do  you  mean  by  the 
future? 

Mr.  Fink:  In  the  future,  based  on  what  one  can 
now  foresee  and  assuming  favorable  markets  at  the 
time  of  selling  the  securities,  of  course. 

The  Witness :  I  don’t  know  what  the  future  holds, 
but  I  hope  that  we  can  operate  United  Gas  so  that 
it  can  get  capital  that  it  needs,  either  through  senior 
or  other  securities  to  operate. 

By  Mr.  Fink: 

Q.  Do  you  believe  that  it  is  necessary  to  aid  United 
Gas  in  the  raising  of  capital  to  have  a  large  stockholder 
owning  as  much  as  27  per  cent  of  the  stock  of  United  Gas! 
A.  Well,  I  believe  that  the  present  stockholder,  president 
or  chairman  of  the  board  has  been  of  benefit  to  me.  Every 
time  that  we  work  up  a  plan  as  to  what  we  want  to  do  on 
financing,  I  don’t  want  just  because  this  company  is  in  good 
shape,  I  don’t  want  to  give  you  or  anybody  any  impression 
that  the  problems  of  the  company  and  the  money  that  it  is 
spending  and  the  load  that  it  has  to  be  carried  by  the  man¬ 
agement  on  that  sort  of  things  is  not  great  When  we  have 
anything  in  the  way  of  finances,  we  have  to  make  a  plan.  I 
[4254]  mean  this  plan  has  got  to  be  made  by  us.  It  has  to 
be  checked  and  double  checked.  It  has  been  helpful  to  me 
to  discuss  it  with  Mr.  Calder  to  get  a  double  check. 

I  would  like  to  go  a  little  further  on  that.  You  say  well, 
there  are  a  lot  of  investment  bankers  you  can  discuss  it 
with ;  you  can  do  this  and  you  can  do  that.  They  have  kind 
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of  an  interest,  whether  yon  finance  with  them  or  not.  And 
then  if  yon  go  to  pnblic  bidding,  and  I  think  pnblic  bidding 
was  all  right,  yon  have  to  be  careful  who  yon  talk  to.  So  it 
has  been  a  sonrce  of  satisfaction  to  me  when  plans  are 
developed  to  get  a  check  from  one  in  whom  I  have  person¬ 
ally  confidence. 

They  may  get  some  other  president  that  I  may  not  have 
that  confidence  in.  I  do  have  confidence  in  him,  and  that 
is  my  basis. 

Q.  Yonr  answer  comes  down,  does  it  not,  to  the  fact 
that  yon  have  a  high  regard  for  Mr.  Calder’s  ability  and 
that  he  has  been  helpfnl  to  yon?  A.  Yes,  sir,  and  helpfnl 
not  alone  to  me,  bnt  helpfnl  to  the  United  Gas. 

Q.  Do  yon  believe  that  the  relationship  of  a  stockholder 
owning  27  per  cent  of  the  stock  is  necessary  to  the  success¬ 
ful  financing  by  United  Gas?  A.  I  can’t  say  that  United 
Gas,  if  it  continues  to  keep  its  ratio  of  debt  and  continues  to 
keep  its  trim  like  [4255]  it  has  in  the  past  could  not  finance, 
no  matter  what  it  was.  I  would  say  maybe  I  would  be  look¬ 
ing  around  for  much  more  advice  to  check  me,  not  to  check 
natural  gas. 

Q.  You  have  found  in  your  financing  that  Ebasco  Ser¬ 
vices  has  been  of  valuable  assistance  to  you ;  that  is  correct, 
is  it  not?  A.  Mechanical,  yes. 

Q.  And  you  would  expect,  even  if  Bond  and  Share  did 
not  retain  an  interest  in  United  Gas,  to  continue  to  use 
Ebasco  Services?  A.  I  think  so,  as  long  as  they  continue 
to  give  us  the  type  of  work  that  they  have  been  giving  us, 
we  would  use  them.  I  think  that  they  are  very  efficient  in 
telling  us  how  to  work  these  papers  up  and  have  the  mechan¬ 
ical  know-how  to  do  it. 

Q.  I  think  I  limited  my  question  to  the  finances,  but  I 
think  generally  you  meant  to  agree,  did  you  not,  that  you 
might  choose  to  retain  Ebasco  for  the  type  of  services  per¬ 
formed,  whether  or  not  Bond  and  Share  owned  an  interest 
in  United  Gas?  A.  Yes,  I  think  we  would.  I  do  want  to 
make  this  distinction,  that  I  do  not  regard  Ebasco  as  an 
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organization  that  are  in  the  position  to  give  you  financial 
advice.  I  don’t  think  that  they  are  in  position  to  give  yon 
financial  advice.  I  think  they  are  in  a  position  to  say  if  yon 
want  to  do  so  and  so,  [4256]  yon  have  to  file  this  form  and 
that  form,  and  they  have  men  that  will  push  yon  to  get 
data  and  get  them  ont  and  get  them  filed.  Their  services 
have  been  very  satisfactory  to  ns.  I  may  be  selling  them 
short.  I  don’t  want  to.  Bnt  I  do  not  think  that  their 
advice  is  probably  as  good  as  yon  gentlemen  here  on  the 
staff  as  to  what  we  might  get  for  a  security,  in  a  particular 
situation.  I  mean  I  don’t  think  they  specialize  in  that. 
They  may  be  brushed  with  it. 

I  don’t  regard  Ebasco  as  one  that  might  give  yon  any 
exceptional  financial  advice.  I  am  talking  about  Ebasco 
alone  now. 

•  ••••• 

[4257]  Q.  Has  there  not  been  a  good  deal  of  discussion 
and  publicity  in  the  last  several  years  concerning  the  petro¬ 
chemical  aspects  of  natural  gas  I  A.  Yes,  there  has  been 
discussion  for  many  years  as  to  the  various  different  con¬ 
stituents  of  natural  gas.  I  have  seen  charts  of  it  that  long. 
I  don’t  know  what  they  were,  but  that  has  been  going  on 
for  many  years,  and  personally  United  Gas  or  its  prede¬ 
cessors  have  been  trying  to  do  something  about  it.  I 
mean  we  have  always  within  the  limits  of  the  money  that 
we  had  to  spend,  we  have  always  tried  to  do  a  little  research 
and  finally  have  gotten  down  to  where  you  start  some¬ 
body  on  research,  the  operating  fellows  take  them  over  to 
do  something  which  is  still  research  to  improve  our  own 
operations.  Our  chemical  situation  has  gotten  to  be  one 
that  works  as  many  research  problems  to  cure  our  prob¬ 
lems  as  anything  else,  you  know. 

We  made  a  subscription  to  the  Illinois  Institute  of 
Technology,  that  is  the  old  Armour  Institute  in  Chicago, 
where  the  gas  industry  formed  the  Gas  Institute  there, 
hoping  that  we  could  get  some  work  out  of  it  As  you  know, 
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we  went  into  the  Hydrocol  situation  to  keep  onr  foot  in 
the  door  on  [4258]  that  situation. 

Q.  In  that  connection,  it  is  your  view’,  is  it  not,  that 
the  agreement  that  has  been  discussed  in  these  proceedings 
between  Bond  and  Share,  United  and  National  Research 
will  from  the  viewpoint  of  United  Gas  supplement  the 
research  activities  of  United?  A.  No,  no,  sir. 

Q.  Will  you  explain  that,  please?  A.  I  think  the  United 
management  as  long  as  I  am  president  of  United  is  going 
to  take  every  opportunity  that  they  can  to  expand  their 
business  in  any  way  they  can  expand  it,  and  I  am  particu¬ 
larly  interested  in  some  way  to  do  something  with  natural 
gas  to  supplement  what  you  are  doing  through  pipe  lines. 

I  was  interested  in  the  Hydrocol  situation  because  here, 
instead  of  spending  $25  or  $30  million  for  a  pipe  line,  you 
could  spend  $25  or  $15  million  for  a  plant,  and  use  that  gas 
for  other  products,  doing  something  else  with  it  to  supple¬ 
ment,  to  find  more  markets  for  what  you  are  doing. 

I  do  not  by  any  manner  of  means  consider  that  this 
National  Research  arrangement  with  Bond  and  Share  takes 
over  any  of  our  research  work.  I  think  it  adds  to  it  and 
supplements  it,  and  I  must  admit  that  I  was  pretty  well 
impressed  with  hearing  this  gentleman — what  was  his 
name? 

Q.  Mr.  Morse.  [4259]  A.  Excuse  me.  — talk  about  the 
research.  I  was  impressed  with  the  way  he  talked  about 
it.  But  what  I  look  at  in  this  contract  is  maybe  something 
will  work  out  and  maybe  not.  I  am  not  pinning  any  hopes 
to  it.  I  just  think  it  is  another  thing  that  we  are  doing, 
and  if  somebody  else  comes  along  with  the  same  type  of 
a  contract  on  some  other  basis,  I  think  we  would  be  foolish 

if  we  did  not  take  it. 

• _ 

This  is  the  first  time  that  we  as  a  company  have  ever 
been  asked  to  participate  in  a  research  that  we  could  have 
a  part  of.  All  of  this  chemical  that  you  are  reading  about 
in  natural  gas,  we  have  worked  with  many  of  them.  We 
took  what  is  this  Cellanese  Corporation,  and  we  thought 
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that  we  had  sewed  them  to  a  fine  gas  contract,  bnt  they 
drifted  down  into  Corpns  Christie,  Texas,  where  they 
bought  some  gas  for  three  cents. 

I  don’t  want  to  sell  gas  for  three  cents  to  chemicals. 
I  don’t  want  to  sell  gas  for  chemical  industries  lower  than 
I  sell  anything  else,  and  every  one  of  them  that  has  come 
down  there,  take  the  Dupont  at  Orange,  they  bought  gas 
below  the  market.  We  have  a  hard  time  doing  business 
with  these  chemical  companies.  They  want  the  gas  too 
cheaply. 

This  is  the  first  time  somebody  comes  down  and  said 
to  United,  “We  will  give  you  part  in  what  you  develop.” 

I  don’t  know  whether  they  .will  develop  anything.  I 
don’t  think  anybody  else  does.  But  the  amount  of  money 
that  we  [4260]  will  spend  on  it  until  they  get  something, 
unless  it  blows  out  some  way,  will  not  be  as  much  as  a  dry 
hole  we  drill,  and  the  thing  that  impresses  me  about  this 
more  than  anything  else,  Mr.  Fink,  is  not  the  fact  that  this 
chemical  thing  is  something  that  is  wonderful,  but  it  does 
indicate  here  is  something  that  comes  to  us,  that  illustrates 
some  of  the  benefits  that  I  think  might  flow  out  of  Bond  and 
Share  if  we  get  two  or  three  things.  I  think  it  is  a  pretty 
good  thing  for  the  stockholders. 

The  reason  I  jumped  on  this,  ABC  comes  along  with 
the  same  proposition.  I  had  never  seen  it  before.  I  would 
take  another  one,  but  they  don’t  seem  to  come  around.  I 
am  right  today  in  discussion  with  a  large  chemical  company, 
and  because  it  is  in  the  discussion  stage,  I  don’t  want  to 
say - 

Q.  I  won’t  ask  you  to  state  the  name.  A.  I  will  not 
state  the  name.  They  want  to  start  a  chemical  plant  to 
manufacture  I  don’t  know  what,  but  a  chemical  they  use 
natural  gas  in  the  process.  They  say  to  us,  “We  like  the 
service  that  United  Gas  gives;  we  like  the  backlog  that 
United  Gas  has.  We  start  out  here  and  they  all  start  out. 
We  will  use  say  five  million  feet  of  the  gas  a  day.  I  can 
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go  down  in  the  country  and  buy,  say,  about  three  million 
cheap.  Will  you  sell  me  the  other  two  million  V9 

“Yes,  I  will  sell  you  the  two  million.” 

“Well,  then,  if  this  three  million  falls  down  and  begins 
[4261]  to  dwindle  out,  will  you  take  the  balance  of  it?” 

“Well,  I  will  take  it  as  it  falls  down,  but  I  will  take 
it  that  once  I  take  it,  I  keep  it.” 

Well,  now,  they  are  arguing  about  “we  are  not  only 
talking  about  this  one  unit  but  in  two  or  three  years  we 
will  build  three  units.  Will  you  for  two  million  feet  mini¬ 
mum  hold  the  umbrella  over  us,  so  we  can  shoot  down 
here  and  get  all  of  the  cheap  gas,  because  this  process  has 
to  have  cheap  gas,  and  if  something  happens  that  we  don’t 
get  it,  then  will  you  agree  to  take  care  of  our  load,”  and 
we  said,  “Certainly  not.  We  will  agree  to  this,  but  we  are 
not  holding  an  umbrella  for  everybody  to  shotgun  gas.” 
But  that  is  what  we  have  gotten  into  in  these  chemical 
propositions. 

There  is  not  one  of  these  chemical  companies,  and  I 
don’t  know  anything  about  the  economics  of  their  business, 
that  has  done  any  good  for  a  gas  pipe  line  company,  not 
only  United  Gas,  but  any  others.  There  they  are.  They 
are  all  down  there,  and  I  have  been  sweating  with  them 
for  years,  and  I  have  never  made  a  dollar  out  of  them. 
I  am  about  to  get  one  now  for  two  million  feet.  I  mean  I 
am  just  talking  facts. 

Here  comes  some  fellow  along  and  says,  “I  will  give 
you  a  contract,  I  will  pay  half  of  the  research ;  if  it  does 
not  work  out,  we  haven’t  lost  much.” 

Maybe  I  am  talking  about  it  lightly,  but  it  is  just  another 
dry  hole  to  me.  If  it  works  out,  it  has  possibilities,  just 
[4262]  like  the  well  you  drill  has  great  possibilities. 

•  ••••• 

By  Mr.  Fink : 

Q.  Do  you  recall  whether  it  has  been  testified  to  in  these 
proceedings,  either  by  you  or  Mr.  Calder,  that  upon  direc- 
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tion  of  the  staff  and  the  Commission,  the  representation  of 
Bond  and  Share  on  the  board  of  directors  of  United  Gas 
[4263]  Corporation  was  limited  to  one  director?  A.  Mr. 
Calder  must  have  testified  to  that.  As  I  understood  it,  the 
staff’s  position,  which  was  that  there  were  other  directors 
that  we  had  on  that  were  Bond  and  Share  men,  I  am  not 
trying  to  give  the  words,  but  Bond  and  Share  did  not  agree 
to,  Bond  and  Share  said  that  the  only  men  that  they  would 
have  on  with  authority  to  represent  Bond  and  Share  were 
the  two  that  they  had  suggested. 

Q.  Initially,  it  was  proposed  that  Bond  and  Share  have 
two  members.  A.  That  is  right. 

Q.  Is  it  not  true  that  Mr.  Hepburn  has  had  a  long  time 
association  with  Electric  Bond  and  Share  Company?  A.  I 
don’t  think  so,  Mr.  Fink.  As  I  recall  Mr.  Hepburn’s  situa¬ 
tion,  he  was  president  or  associated  with  the  company  that 
owned  gas  properties  in  northern  Louisiana,  that  same 
company  I  believe  owned  the  Dallas  Gas  Company  and  one 
or  two  other  gas  companies,  and  the  subsidiaries  or  prede¬ 
cessors  of  Electric  Power  and  Light  Company  bought  the 
property  from  Mr.  Hepburn’s  company  by  the  exchange  of 
stock.  I  don’t  think  he  ever  was  actively  connected  with 
Bond  and  Share.  I  don’t  have  a  right  to  give  all  of  the 
history  of  Mr.  Hepburn,  but  as  I  understand  it,  I  don’t 
think  he  ever  had  anything  to  do  with  Bond  and  Share. 

Q.  Do  you  know  whether  Mr.  Hepburn  was  a  director 
of  [4264]  Electric  Power  and  Light  Corporation?  A. 
Yes,  sir,  he  was  a  director  of  Electric  Power  and  Light  Cor¬ 
poration. 

Q.  And  Mr.  Hill,  was  he  a  director  of  Electric  Power 
and  Light  Corporation?  A.  Yes,  sir. 

Q.  And  an  employee  for  his  entire  professional  life?  I 
take  back  the  last  part.  A.  I  never  saw  the  paycheck  so  I 
could  not  testify  to  that,  but  I  have  a  general  belief  that  his 
entire  business  life  was  with  Bond  and  Share  or  Electric 
Power  and  Light  Company  until  I  do  think  that  he  had  kind 
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of  a  disappointment  with  Electric  Power  and  Light  when 
Mr.  Mitchell  got  ont.  I  don’t  know  what  his  disappoint¬ 
ment  was. 

Q.  And  Mr.  Marston?  A.  I  don’t  know  that  Mr. 
Marston  was  ever  associated  in  any  way  with  Electric 
Bond  and  Share  or  Electric  Power  and  Light  until  he  was 
pnt  on  the  board  of  Electric  Power  and  Light.  The  first 
time  I  ever  met  Mr.  Marston  was  in  the  early  organization 
of  United  Gas  Corporation,  and  I  think  that  he  was  one  of 
the  early  directors  of  United  Gas  Corporation.  He  was 
interested  in  selling  some  of  the  securities,  underlying 
securities  of  United  Gas  Corporation,  and  if  my  memory 
serves  me  right,  he  was  on  the  board  and  has  never  been 
connected  with  Electric  Bond  and  Share.  He  became  a 
director,  as  I  [4265]  recall  it,  I  should  not  be  testifying  to 
this,  but  I  will  give  you  my - 

Q.  If  your  memory  is  faulty,  and  you  would  rather  not 
testify  on  this,  it  can  be  covered  in  another  way.  A.  I  am 
willing  to  give  you,  Mr.  Fink,  any  information  I  can.  I 
want  to  be  responsive  to  your  question.  I  don’t  think  Mr. 
Marston  was  ever  with  Bond  and  Share.  I  think  at  the 
time  in  this  depression  and  all  of  these  laws  that  required 
filing,  they  made,  Mr.  Gill  during  his  lifetime  made  as  much 
as  possible  uniform  directors  between  United  Gas  and 
Electric  Power  and  Light.  Why,  I  do  not  know.  He  did  do 
that. 

Q.  And  did  not  the  staff  take  the  view  that  by  reason  of 
the  historical  associations  that  there  was  indirect  repre¬ 
sentation  of  Bond  and  Share,  and  therefore  direct  repre¬ 
sentation  should  be  limited  to  one  director?  A.  They  took 
the  view,  I  don’t  know  whether  I  recall  it  was  direct  or 
indirect,  they  took  the  view,  I  don’t  think  you  took  the  view 
that  I  represented  Bond  and  Share. 

Q.  I  didn’t  say  that,  sir.  A.  I  know  you  didn’t.  You 
took  the  view  that  Mr.  Hill  and  possibly  Mr.  Marston 
maybe  leaned  towards  the  representation  of  Bond  and 
Share.  I  reported  that,  I  think,  I  know  I  did,  to  Mr. 
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Calder,  and  lie  had  some  considerable  discussion,  some 
when  I  was  present  in  his  office,  over  the  telephone  with  the 
members  of  the  Commission,  and  some  when  I  was  not. 

[4274]  Mr.  McGowen,  we  may  be  able  to  save  a  little 
time  here,  instead  of  running  through  all  of  these  things, 
if  you  wish  to  go  over  to  the  year  1949,  which  is  Commis¬ 
sion’s  Exhibit  17-F,  and  state  with  respect  to  major  items 
those  things  wherein  the  activities  of  Ebasco  supplement 
those  of  United  Gas,  and  what  the  zones  of  operations  are 
of  Ebasco  and  United  Gas,  and  how  they  dove  tail  each 
other,  if  they  do,  and  what  the  amount  expended  for  that 
thing  is  by  United  Gas  in  comparison  with  what  is  paid  to 
Ebasco.  A.  I  will  have  to  do  it  generally,  because  as  I 
said,  I  have  not  had  the  opportunity  to  do  so  before,  and 
this  is  a  whole  organization  situation.  I  do  understand 
what  it  is. 

Q.  If  you  wish  to  consult  with  Mr.  Hull,  I  have  no 
objection.  A.  I  thank  you.  Of  course,  the  indenture 
requirements  [4275]  of  $1900  are  matters  that  we  sent  up 
from  our  organization  up  there  to  straighten  out  matters 
with  trustees  and  one  thing  and  another  in  our  regular 
requirements. 

Blanket  insurance  contracts:  That  is  the  service  that 
we  get  from  the  insurance  department  of  Ebasco.  The  item 
seems  rather  larger  than  it  had  been  in  the  past  years,  but 
that  is  because  they  have  been  making  a  resurvey,  a  general 
survey  of  our  properties. 

We  maintain  an  insurance  department.  I  think  our 
insurance  department  has  Mr.  Brannon  as  head  of  it,  and 
he  may  have  a  stenographer.  We  look  for  the  services  of 
Ebasco  to  see  that  we  get  proper  coverage  of  all  kinda. 

•  ••••• 

[4277]  By  Mr.  Fink: 

Q.  Let  me  just  interrupt  for  a  second.  The  services  of 
the  type  that  are  listed  here  are  services  that  you  would 
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propose  to  continue  having  Ebasco  perform  for  you?  A. 
Yes,  sir. 

Q.  Whether  or  not  Bond  and  Share  had  an  interest  in 
it?  A.  Yes,  sir,  that  is  true.  Of  course,  these  are  not  all 
of  the  types  of  service.  We  don’t  get  all  of  the  services. 
I  forgot  to  mention  this  morning  one,  geophysical  service, 
we  get,  and  that  type  of  service  we  get  from  other  people. 

The  income  tax  $21,000,  Ebasco  has  been  working  for 
three  or  four  years  on  the  problem  trying  to  get  our  income 
tax  settled.  We  have  had  the  problem  with  the  government 
on  the  years  ’43,  ’44  and  ’45  where  you  have  to  get  the 
invested  capital  to  figure  the  excess  war  tax.  The  govern¬ 
ment  wanted  [4278]  to  be  sure  of  the  proper  capital,  felt 
that  on  the  exchange  of  stock  when  this  company  took  over 
United  Gas  Company  and  those  other  companies,  what 
those  people  paid  for  the  stock  was  the  proper  capital. 

I  think  the  government  sent  out,  Internal  Revenue 
Department,  some  9,000  letters  to  people  asking  them  what 
they  paid  for  the  stock  and  they  got  many  kinds  of  answers. 
Ebasco  analyzed  those  letters  under  the  supervision  of 
the  Internal  Revenue  Department,  and  right  today  Mr.  Gil¬ 
pin  has  been  down  and  I  think  he  is  still  there  in  Shreve¬ 
port  with  government  men  for  three  or  four  weeks  trying 
to  arrive  at  a  final  figure  so  we  can  clean  up  this  tax. 

We  have  ’42  cleaned  up.  We  got  a  prior  year,  1941, 
rebate  of  some  $215,000,  and  we  cleaned  up  ’42,  we  were 
able  to  transfer  a  million  dollars  from  our  reserve  for  ’42 
that  was  not  needed.  They  have  been  working  on  this 
problem  continually. 

Q.  That  is  work  done  in  combination  with  Reid  and 
Priest?  A.  And  Ebasco,  yes. 

This  coordination  of  federal  agencies,  $17,000,  for  many 
years  we  had  an  attorney  in  Washington,  no  need  to  men¬ 
tion  his  name,  you  know  him,  and  his  bills  were  getting  up 
to  around  $25,000,  $30,000  a  year,  and  we  began  to  feel 
they  were  getting  a  little  high.  So  when  Ebasco  opened 
an  office  here,  and  we  made  a  change,  they  do  the  same 
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work  for  us  that  that  attorney  did,  and  his  staff,  filing 
papers  and  [4279]  looking  after  the  various  things  that 
we  had  continually,  practically,  with  Federal  Power  and 
many  things  with  your  agency.  They  handle  that. 

We  think  that  that  change  was  a  good  change. 

This  sales  consulting  service  is  mostly  for  the  most 
part  on  the  distribution  property.  I  think  they  do  more 
sales  consulting  on  the  distribution  properties.  Of  this 
$11,782,  $9,979  was  on  distribution  properties.  That  is 
where  they  put  in  more  of  their  sales  work. 

Q.  I  believe  the  record  shows  the  sales  promotion 
expense.  A.  Mr.  Hull  testified  to  that  yesterday. 

Personnel  relations  consulting  services  consists  of  keep¬ 
ing  our  personnel  department  abreast  of  the  times  of  all 
releases  that  come  out  on  labor  and  personnel  matters. 
They  arrange  meetings  over  the  territory  where  other  com¬ 
panies  and  our  companies  and  other  clients  meet  and  discuss 
personnel  problems  and  keep  abreast  of  the  many  regula¬ 
tions  that  come  out,  and  the  many  decisions  that  come  out 
on  labor. 

I  am  happy  to  say  that  we  do  not,  so  far  have  not  had 
any  labor  trouble. 

Q.  Can  you  state  what  the  annual  expenses  of  your  own 
personnel  department  are?  A.  The  annual  expenses  of  our 
own  personnel  department  I  would  say  is  probably  about 
35  or  40  thousand  dollars  a  year.  [4280]  I  am  just  guess¬ 
ing  at  it.  That  personnel  department,  of  course,  keeps  up 
with  the  individual  record  of  every  employee.  The  social 
securities  numbers,  I  mean  the  many  details  that  are  in 
personnel  work,  they  keep  up  with  retirement  records,  how 
they  fit  into  the  retirement  expense,  keep  up  with  the  insur¬ 
ance,  health  and  accident,  and  all  of  those  things.  Some 
people  call  them  benefits,  but  all  of  the  employees  in  a  com¬ 
pany  like  ours  are  entitled  to  them,  and  they  have  to  be 
followed  very  closely. 

•  ••••• 
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[4283]  By  Mr.  Fink: 

Q.  Has  United  Gas  Corporation  prepared  a  budget  for 
the  year  1950?  A.  Yes,  sir. 

[4284]  Q.  In  connection  with  such  budget  and  in  con¬ 
nection  with  the  figures  shown  on  Exhibit  UG-16,  page  23, 
would  you  please  state  the  number  of  residential  customers 
projected  for  United  Gas  Corporation  for  the  year  1950  in 
your  budget  as  compared  with  the  number  of  residential 
customers  of  United  Gas  for  the  12  months  ended  October 
1949,  as  shown  in  Exhibit  UG-16?  A.  I  can  give  you  from 
memory,  my  memory  is  that  we  plan  in  all  old  communities 
and  new  communities  to  add  about,  I  think,  30,000  meters. 

Q.  Can  you  give  us  the  same  information  with  respect 
to  commercial  customers?  A.  No,  I  can  not.  I  mean  the 
30,000  would  include  both. 

Q.  The  30,000  meters  includes  both?  A.  30,000  meters 
on  the  distribution,  I  think  that  is  the  estimate. 

Q.  Is  it  correct  that  the  rate  of  increase  of  residential 
customers  for  the  years  1944  through  the  period  shown 
ending  October  31,  1949,  has  been  approximately  20,000  a 
year?  A.  Yes. 

Q.  Do  you  assume  the  same  rate  of  increase?  A.  Yes, 
I  thi-nk  we  will  continue  that;  lots  of  houses  are  being 
built  down  there. 

•  ••••• 

[4285]  Q.  Of  the  approximately  30,000  new  customers, 
you  project  for  1950,  which  you  said  were  residential  and 
commercial,  a  great  part  of  them  would  be  residential? 
A.  A  great  part  of  them  would  be  residential. 

Q.  And  by  the  great  part,  I  mean  something  in  excess 
of  95  per  cent?  A.  Yes. 

•  ••••• 

[4287]  Q.  Does  United  Gas  Corporation  submit  any 
periodical  reports  to  Bond  and  Share  Company?  A.  No, 
sir.  At  the  distribution  of  the  stock  of  Electric,  I  had  a  list 
made  up  prior  to  that  time  of  everything  that  was  being 
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submitted  to  everyone,  and  I  gave  orders  and  they  were 
carried  out,  to  cut  off  every  report  that  we  were  sending  to 
anyone.  Of  course,  we  continue  to  send  to  Ebasco  Services 
data  and  to  Reid  and  Priest  data  on  our  taxable  matters 
that  they  are  handling  or  we  send  data  on  any  problem 
they  are  handling  for  us,  but  I  mean  it  is  not  routine,  it  is 
special  data  for  their  handling.  So  that  we  send  no  reports 
of  any  kind  to  Electric  Bond  and  Share  Company  as  such. 

Mr.  Walker,  president  of  Electric  Bond  and  Share  Com¬ 
pany,  [4288]  who  is  a  director  of  our  company,  gets  a 
financial  statement  at  the  same  time  that  every  other 
director  does.  We  have  always  had  a  practice  of  mailing 
the  financial  statements  out  a  week  before  the  meeting,  so 
that  they  can  read  them  and  do  not  come  into  the  meeting 
cold,  and  say  “Here  is  a  financial  statement,  let  us  approve 
it.”  He  gets  that  same  data  that  every  other  director  gets. 

Q.  Does  anybody  in  Ebasco  get  a  monthly  operating 
report?  A.  No,  sir. 

Q.  Do  you  hold  directors  meetings  once  a  month?  Is 
that  correct?  A.  Yes,  sir. 

Q.  Upon  the  reorganization  of  United  Gas  Corporation 
in  1937,  United  Gas  Corporation  ceased  to  be  a  holding 
company,  that  is  correct,  is  it  not?  A.  Yes,  sir.  I  don’t 
want  to  testify  as  a  lawyer,  but  that  is  general  information. 

Q.  Prior  to  that  time  United  Gas  Corporation  had 
several  subsidiaries  which  owned  distributing  properties, 
is  that  correct?  A.  Yes,  sir. 

Q.  By  reason  of  that  reorganization  in  1937,  did  the 
business  of  United  Gas  change?  A.  You  mean  the  type  of 
business? 

Q.  That  is  right.  [4289]  A.  No,  sir. 

Mr.  Jones:  You  mean  the  system  or  the  com¬ 
pany? 

Mr.  Fink:  The  system. 

The  Witness :  The  system. 
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By  Mr.  Fink : 

Q.  And  if  you  were  to  eliminate  United  Gas  Pipe  Line 
and  Union  Producing  Company  and  have  one  corporation 
owning  all  of  the  properties  itself,  the  business  of  United 
Gas  Corporation  system  likewise  would  not  change?  A. 
No,  sir.  You  know  that  until  1937  that  is  what  we  were 
working  to.  You  know  we  had  United  Gas  Public  Service 
Company,  which  was  organized  and  as  all  of  these  com¬ 
panies,  40-odd  companies  cleaned  up  their  stock  and  their 
outstanding  situations  and  whatever  they  had,  why,  we 
would  transfer  them  to  United  Gas  Public  Service  Com¬ 
pany.  We  were  going  to  do  that  and  then  because  of 
statutory  requirements,  it  seemed  advisable  that  the  pend¬ 
ing  Lee  Bill,  which  is  now  the  Natural  Gas  Act,  one  thing 
and  another  to  separate  the  companies,  separated  them 
for  statutory  reasons,  but  if  there  had  not  been  this  statu¬ 
tory  reason,  we  would  have  had  United  Gas  Public  Service 
Company  with  all  of  the  properties  in  it  that  we  could  have 
had. 

I  think  that  we  would  have  or  it  would  have  never  been 
to  have  a  production  company  in  Texas  for  some  legal 
reason  or  not.  I  know  that  was  our  plan,  to  get  them  all  in 
one  [4290]  company. 

Mr.  Fink:  Thank  you,  Mr.  McGowen;  I  have  no 
further  questions. 

•  ••••• 

By  Mr.  Lippman: 

[4291]  Q.  I  show  you,  Mr.  McGowen,  a  file  No.  19-1, 
which  was  incorporated  by  reference  by  Mr.  Jones  as 
UG-17.  I  do  not  know  whether  we  have  another  copy  of 
this. 

Directing  your  attention  to  one  document  entitled 
“United  Gas  Corporation,  1525  Fairfield  Avenue,  Shreve¬ 
port,  Louisiana,  Annual  Meeting  of  Stockholders  to  be 
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Held  June  15,  1949,  Preliminary  Copy  of  tlie  Proxy  State¬ 
ment” — 


Mr.  Shepherd:  Preliminary  copy  of  proxy  state¬ 
ment? 

By  Mr.  Lippman: 

Q.  Do  you  recall  that  document,  Mr.  McGowen?  A. 
Yes,  sir. 

Q.  And  was  that  later  sent  to  stockholders?  A.  Well, 
we  had  the  stockholders  meeting  for  that  document  that 
was  finally  approved  and  completed,  sent  to  the  stock¬ 
holders. 

Q.  I  call  your  attention,  it  is  not  numbered,  but  it  is 
one,  two,  three,  the  fourth  page,  and  ask  you  to  read 
beginning  with  “Principal  business”  through  the  word 
“gas”.  A.  You  mean  just  that  one  line? 

Q.  Yes.  A.  Do  you  want  this  other  read,  too? 

Q.  No,  just  through  the  United  Gas  Corporation.  A. 
I  must  say  before  I  read  it  that  that  is  not  all  it  says. 

Q.  I  want  you  to  read —  A.  “The  principal  business 
of  each  of  the  corporations  [4292]  and  organizations  in 
which  the  principal  occupation  or  employment  of  said 
nominee  is  carried  on  is  as  follows:  United  Gas  Corpora¬ 
tion,  retail  distribution  of  natural  gas.” 

•  ••••• 

[4293]  Q.  Were  the  statements  therein  contained?  A. 
Yes,  sir,  to  the  extent  that  it  applied  to  that  part  of  our 
property. 

Q.  In  view  of  the  statement  that  you  just  read  do  you 
wish  to  change  the  testimony  that  you  have  given  as  to  the 
principal  business  of  the  distribution  company?  A.  No, 
the  principal  business  of  the  distribution  company  did  not 
give  any  statement  as  to  that. 

Q.  United  Gas  Corporation.  A.  You  asked  me  did  I 
want  to  change  any  testimony. 
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Q.  With  respect  to  the  principal  business  of  the  distri¬ 
bution  company.  A.  We  have  no  particular  distribution 
company.  We  have  a  distribution  operation  in  the  United 
Gas  Corporation. 

Q.  Then  give  us  the  principal  business  of  the  United 
Gas  Corporation.  A.  The  United  Gas  Corporation,  through 
its  subsidiaries  produces  gas,  produces  crude  oil,  purchases 
gas,  transports  gas,  and  has  a  division  which  it  calls  its 
distribution  division  which  retails  gas  or  distributes  the  gas 
to  communities. 

Q.  Mr.  McGowen,  I  am  only  interested  in  the  United  Gas 
Corporation.  A.  You  asked  me  for  the  principal  business 
of  the  [4294]  United  Gas  Corporation  and  that  is  the  prin¬ 
cipal  business  of  the  United  Gas  Corporation,  sir. 

•  ••••• 

[4299]  Q.  But  you  did  say  that  your  conclusion  was 

also  based  upon  the  exhibits  given  or  introduced -  A.  I 

said  I  had  looked  at  it. 

•  ••••• 

[4303]  Q.  Now,  which  of  those  three  operations  is  the 
most  important?  A.  Well,  the  beginning  of  the  United  Gas 
System  that  we  are  discussing  was  production,  and  in  the 
early  days  when  we  had  some  production  and  we  didn’t 
know  what  to  do  with  it,  we  looked  for  some  customers, 
and  we  built  transmission  lines.  The  unit  that  I  was  with, 
and  I  have  been  continually  on  that  property  for  37  years, 
but  the  unit  that  I  was  with  when  I  went  into  the  United 
Gas  System  never  had  a  distribution  system.  It  had  a  pipe 
line  and  it  sold  to  industries  and  it  sold  to  city  [4304] 
borders  and  it  had  production. 

Q.  What  time  are  you  now  speaking  of?  A.  I  am  speak¬ 
ing  of  up  to  1929  or  1930. 

•  ••••• 

Mr.  Lippman:  I  don’t  think  it  is  responsive  to 
what  I  have  asked  you,  but  if  you  prefer  to  answer 
it  that  way,  go  ahead. 
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The  Witness :  The  Magnolia  Gas  Company,  which 
was  taken  into  the  System  at  the  time  the  company 
that  I  was  with  was  taken  into  the  System,  bnilt  a 
pipe  line  to  Beanmont,  Texas,  for  the  purpose  of 
supplying  gas  to  the  Magnolia  Refining  Company. 
It  built  a  pipe  line  from  the  Louisiana  fields  to  Dallas 
and  Fort  Worth  for  the  purpose  of  supplying  two 
power  plants,  one  now  the  Dallas  Power  and  Light 
Company,  and  I  don’t  know  the  name  of  the  com¬ 
pany  then,  and  the  other  the  Fort  Worth  Power 
Company,  now  the  Texas  and  Electric  Service 
Company. 

The  original  line  known  as  the  Seagraves  Line 
went  to  Houston,  and  it  was  built  to  supply  some 
gas  to  the  Houston  Lighting  and  Power  steam 
electric  plant,  in  the  hopes  of  selling  some  gas  to  a 
local  manufacturer  distribution  system  which  is  now 
part  of  our  distribution  system. 

They  finally  bought  that  distribution  system,  and 
when  we  [4305]  put  these  properties  together  or 
when  these  properties  were  put  together  in  1930, 
with  the  exception  of  a  few  communities  up  and 
down  the  lines  that  had  been  served  gas,  the  main 
part  of  the  distribution  system  was  in  Houston, 
Texas. 

Then  later,  or  about  the  time  we  put  it  together, 
I  have  forgotten  the  dates,  the  Seagraves  interests 
or  the  old  United  Gas  interests  took  on  Beaumont. 

Then  it  was  after  that  that,  developing  our  line, 
we  began  to  on  a  basis  develop  distribution  busi¬ 
nesses — the  line  in  Mississippi,  the  original  line  that 
was  bought  from  the  old  Southern  Natural  Gas  Com¬ 
pany,  which  was  in  the  hands  of  receivers,  and  not 
the  Southern  Natural  Gas  Company  that  built  that. 
It  was  built  for  the  purpose  and  it  was  based  upon 
contracts  it  had  with  a  paper  company  at  Bogalusa, 
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Louisiana,  and  a  contract  it  had  to  supply  gas  at  the 
city  border  to  the  Mobile  Gas  Company,  now  Mobile 
Gas  Service  Company,  and  a  contract  it  had  to 
supply  gas  to  the  Masonite  Corporation. 

Now  they  are  the  backbone  of  these  systems  that 
have  developed  and  what  they  are  today.  They 
were  not  developed — I  am  trying  to  give  you  the 
facts,  and  I  don’t  know  whether  I  am  responsive  to 
your  question  or  not — but  all  I  know  is  that  our  gas 
business  was  developed  on  that  basis ;  and  then  when 
we  got  them  developed  there,  I  have  been  trying  to 
get  every  dollar  I  can  into  that  business,  and  if  I 
can  get  a  dollar  in  from  a  distribution  system,  I  will 
put  it  on  as  [4306]  soon  as  it  looks  to  me  like  it  is 
going  to  start  to  carry  its  own  weight.  I  will  put 
industrial  customers  on,  but  that  is  the  backbone 
and  that  is  how  the  system  was  built. 
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U-1  of  EBS  in  EL  Proceedings 
Incorporated  by  Reference. 
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ELECTRIC  BOND  AND  SHARE  COMPANY 
SOURCES  OF  INCOME 
Years  1944-1949 


($000) 

1944 

1945 

1946 

1947 

1948 

19491 

Domestic  Sub-Holding  Companies : 

American  Gas  &  Electric  Com- 

pany  . . . 

$1,525 

$1,609 

$1,821 

$  52 

$  28 

American  Power  &  Light  Com- 

pany  - 

194 

259 

259 

$  259 

Electric  Power  &  Light  Corpo- 

ration  . . 

3 

3 

3 

3 

Subtotal _ 

1,525 

1,609 

2,018 

314 

290 

262 

Foreign  Power  Situation: 

American  &  Foreign  Power 

Company  Inc. . . 

1,480 

1,404 

1,404 

1,404 

1,284 

912 

Cuban  Electric  Company _ 

877 

926 

1,170 

1,170 

1,170 

1,170 

Subtotal  . 

2,357 

2,330 

2,574 

2,574 

2,454 

2,082 

Ebasco  Services  Incorporated. . 

34 

34 

325 

500 

750 

750 

Other: 

Atlantic  City  Electric  Company.. 

_ 

2 

3 

Birmingham  Electric  Company _ 

76 

305 

76 

Carolina  Power  &  Light  Com- 

pany  . —  . 

212 

847 

847 

226 

Pennsylvania  Power  &  Light 

Company  - 

688 

395 

United  Gas  Corp _ 

3,1222 

22 

Miscellaneous  Bonds _ 

335 

116 

Interest,  Discount  and  Profit  on 

Temporary  Cash  Investments.. 

72 

255 

2 

2 

2 

2 

Subtotal  . . . 

3,529 

371 

978 

1,549 

927 

253 

Total  Income — All  Sources . . . 

$7,445 

<ri  'iaa 

yT^/TT 

$5,895 

$4,937 

$4,421 

$3,347 

—  Indicates  amount  less  than  $500. 

1  Twelve  months  ended  September. 

2  Includes  $1,337,500  received  on  debentures  of  United  Gas  Public  Service  Company 
and  $25,667  received  from  Electric  Power  &  Light  Corporation  in  accordance  with 
terms  of  United  Gas  Corporation  Plan  of  Reorganization. 
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Applicant's  Exhibit  No.  174. 

ELECTRIC  BOND  AND  SHARE  COMPANY 

Securities  Remaining  to  be  Disposed  of  Pursuant 
to  Section  D  of  Amended  Plan  III 

December  31,  1949 


Pursuant  to  Section  D  of  Amended  Plan  III,  the  follow¬ 
ing  securities  remained  to  be  disposed  of  by  Electric  Bond 
and  Share  Company  as  of  December  31,  1949: 


Name  of  Corporation 

Type  of 

Number  of 
Shares  or 
Principal 

Security 

Amount 

Middle  South  Utilities,  Inc . 

Common 

7,019 

National  Power  &  Light  Company . 

Common 

2,540,450 

Birmingham  Electric  Company - 

Common 

254,045 

Atlantic  City  Electric  Company - 

Common 

2,631.08 

Carolina  Power  &  Light  Company . 

Common 

9,204 

Florida  Power  &  Light  Company _ 

Common 

191,590 

Minnesota  Power  &  Light  Company _ 

Common 

46,973 

The  Montana  Power  Company . 

Common 

193,503 

Texas  Utilities  Company . 

Common 

343,844 

American  Power  &  Light  Company _ 

Common  (New 

)  183,050 
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Applicant’s  Exhibit  No.  175. 

ELECTRIC  BOND  AND  SHARE  COMPANY 

and 

EBASCO  SERVICES  INCORPORATED 

Officers  and  Directors,  and  Positions*  Held  in 
American  &  Foreign  Power  Company  Inc  and  United  Gas 

Corporation,  If  any 

December  31,  1949 


American 

Electric  Bond  Ebasco  &  Foreign  United 

Name  and  Share  Services  Power  Gas 

B  M  Betsch _  ST&D 

Curtis  E  Calder _  ChB  ChEC  &  D  ChB  &  D 

Helen  M  Gilbert—  AS 

Lester  Ginsburg _  VP 

Stephen  Heard _  D 

H  L  Hollis . D 

J  Edgar  Monroe.—  D 

J  R  Simpson _  D 

F  H  Thomas . —  D 

George  G  Walker_  P  &  D  VCB  &  D  D 

C  H  Anderson _  AS 

F  C  Gardner -  VP&D 

S  R  Inch _  VCB  &  D 

H  L  Klein _  AT 

W  N  Lewis .  D 

H  L  Melvin _  D 

E  P  Noppel _  VP&D 

G  P  Redden . .  AT 

K  W  Reece . -  D 

H  H  Scaff _  VP&D 

C  Schroeder  _  S 

T  G  Seal _  D 

T  C  Wescott . .  D  P&D 

C  P  Zimmerer _  T 


*  Abbreviations : 

ChB  — Chairman  of  the  Board 

VCB  — Vice  Chairman  of  the  Board 

ChEC  — Chairman  of  the  Executive  Committee 

D  — Director 

P  — President 

VP  — Vice  President 

T  —Treasurer 

S  — Secretary 

AT  — Assistant  Treasurer 

AS  — Assistant  Secretary 


Proportion  of  Bond  and  Share  Total  Income  Derived  from  Distribution  Operations 
of  United  Gas  System  as  Determined  from  Analysis  of  United  Gas  Income  for  Twelve 
Months  Ended  September  30,  1949,  but  Assuming  Bond  and  Share  Total  Income  Made 
up  of  Interest  and  Dividends  Currently  in  Effect  on  December  31,  1949  Applicable 

to  Securities  Held  on  that  Date* 

(000  omitted) 

Bond  and  Share  Total  Income:  r - Basis  A - \  , - Basis  B - \ 

United  Gas  Corporation— Dividends  :**  Amount  %  Amount  % 

Attributable  to  Distribution  Operations _ _ — _  $  339  4.9%  $  310  4.5%' 

Attributable  to  Remainder  of  System -  2,532  36.6  2,561  37.0 

Subtotal  United  Gas - $2,871  41.5%  $2,871  41.5% 

American  &  Foreign  Power  Co — Interest _ $1,856  26.8%  $1,856  262% 

American  Power  &  Light  Co— Dividends -  1,200  1 73  1,200  173 

Ebasco  Services — Dividends _  1,000  14.4  1,000  14.4 

Total _ $6,927  100.0%  $6,927  100.0% 

**  Determination  of  that  proportion  of  total  dividends  that  might  be  said  to  result  from  distribution  operations  of  United  Gas 
Corporation : 


-Basis  B — Taking  United  Gas  on  a  Consolidated  Basis — \ 

rp  Net  Op  Revenues _ $  2,041  10.8% 

oss  Inc — Other  Sources -  16,909  892% 

Total  Gross  Income. _ $18,950  100.0% 


, - Basis  A — Taking  United  Gas  on  a  Corporate 

Net  Op  Rev — Dist  Operations _  $  2,041 

Other  Income — Net _ : _  15,316 

Total  Gross  Income. -  $17,357 

Allocation  of  Dividends  Based  on  above : 

f — Total  Div — »  r- B&S  Prop— \ 
%  Amount  %  Amount 

Attributable  to 

Dist  Op _ 11.8  $  1,257  26.946  $  33 

Attributable  to 

Other  Op _  882  9,396  26.946  2,53 

100.00  $10,653  26.946  $2,87 

♦  Giving  effect  to  consummation  of  American  Power  &  Li* 


100.0% 


10.8%  $  1,151  26.946  $  310 


9302  26.946  2361 

$10.65"  26.946 
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ELECTRIC  BOND  AND  SHARE  COMPANY 

Estimated  Amount  of  Capital  Available  for  Amended  Plan  III  Program  Based  on 
Market  Quotations  as  of  the  close  of  business  December  31,  1949 


Net  Current  Assets  at  December  31,  1949. 

Securities  to  be  disposed  of : 

American  Power  &  Light  (new) _ 

Florida  Power  &  Light - 

Minnesota  Power  &  Light _ 

Montana  Power - 

Texas  Utilities _ 

Atlantic  Gty  Electric - - 

Birmingham  Electric - 

Carolina  Power  &  Light - 

National  Power  &  Light - 


Shares  Market  Amount 


.Common 

183,050.9 

.Common 

191,944.3 

.Common 

47,010.9 

.Common 

193,503.6 

.Common 

343,844.6 

.Common 

2,631.08 

.Common 

254,045 

.Common 

9,204 

.Common 

2,540,450 

17J4  bid 

$  3,203,391 

2054  bid 

3,862,879 

2954  bid 

1,369,192 

2054  bid 

3,918,448 

22  bid 

7,564,581 

1854  bid 

48,675 

954 

2,445,183 

3254 

299,130 

54  bid 

1,587,781 

$  8,977,400* 


Total _ $24,299,260 

Less  estimated  provision  of  5%  for  cost  of  disposition - 1714,963  23,084,297 


Total _  32,061,697 

Less  bank  loans -  3,900,000 


Estimated  amount  of  Capital  available  for  Amended  Plan  III  Program 


$28,161,697** 


*  Reduced  by  provision  of  $2,500,000  for  settlement  of  suits  and  claims  with  American  Power  &  Light. 

**  This  estimate  does  not  include  any  provision  for  the  certificates  issued  to  former  preferred  stockholders  in  retirement  of  their 
preferred  stock  evidencing  their  right  to  receive  such  additional  payment,  if  any,  as  the  SEC  and  an  appropriate  coart  may  hereafter 
approve  or  direct 
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(Opposite 
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Reduction  in  U.  S.  Individual  Income  Tax  Resulting  from  Receipt  of  Distribution 
Not  Out  of  Earnings  and  Profits  in  Lieu  of  Equivalent  Ordinary  Dividend 
Distribution  Where  Husband  and  Wife  File  Joint  Return 


Effective 

Rate 

Applicable 
Taxable  to  Highest 
Net  Bracket 


Tax  on  Distribution  Not  Out  of 


Savings  Resulting  from  Receipt 
of  Distribution  Not  Out  of  Karmngs 
and  Profits  in  Lieu  of  Ordinary 


Income 

Income 

/ - Tax  on  Ordinary  Dividend  of - * 

^—Having  Zero  Basis  for  Stock*)  of— n 

r — — — 

- Divi 

dendof — 

- \ 

$100 

$500 

$1,000 

$4,000 

$100 

$500 

$1,000 

$4,000 

$100 

$500 

$1,000 

$4,000 

$  4,000 

16.6  % 

$16.60 

$  83.00 

$166.00 

$  664.00 

$  820 

$  4120 

$  83.00 

$  332.00 

$  820 

$  4120 

$  83.00 

$  332.00 

8,000 

19.36 

1926 

96.80 

193.60 

774.40 

9.68 

48.40 

96.80 

38720 

9.68 

4840 

9620 

38720 

12,000 

22.88 

2228 

114.40 

22820 

91520 

11.44 

5720 

114.40 

457.60 

11.44 

5720 

114.40 

457.60 

16,000 

26.4 

26.40 

132.00 

264.00 

1,056.00 

1320 

66.00 

132.00 

528.00 

1320 

66.00 

132.00 

52800 

20,000 

29.92 

29.92 

149.60 

29920 

1,19620 

14.96 

74.80 

149.60 

598.40 

14.96 

7420 

149.60 

59840 

24,000 

33.44 

33.44 

16720 

334.40 

1237.60 

1672 

83.60 

16720 

66820 

1672 

83.60 

16720 

66880 

28,000 

3734 

3724 

18920 

378.40 

1213.60 

18.92 

94.60 

18920 

75620 

18.92 

94.60 

18920 

75680 

32,000 

41.36 

4126 

206.80 

413.60 

1,654.40 

20.68 

103.40 

206.80 

82720 

20.68 

103.40 

20680 

82720 

36,000 

44.00 

44.00 

220.00 

440.00 

1760.00 

22.00 

110.00 

220.00 

880.00 

22.00 

110.00 

220.00 

880.00 

40,000 

46.64 

46.64 

23320 

466.40 

1,865.60 

2322 

11620 

23320 

932.80 

2322 

116.60 

23320 

93280 

44,000 

4928 

4928 

246.40 

492.80 

1,97120 

24.64 

12320 

246.40 

985.60 

24.64 

12320 

24640 

985.60 

52,000 

51.92 

51.92 

259.60 

51920 

2,076.80 

25.00 

125.00 

250.00 

1,000.00 

26.92 

13420 

26920 

1,07680 

64,000 

54.56 

5426 

27220 

545.60 

2,182.40 

25.00 

125.00 

250.00 

1,000.00 

2926 

14720 

295.60 

1,182.40 

76,000 

5720 

5720 

286.00 

572.00 

2288.00 

25.00 

125.00 

250.00 

1,000.00 

3220 

16LOO 

322.00 

128800 

88,000 

60.72 

60.72 

303.60 

60720 

2,42820 

25.00 

125.00 

250.00 

1,000.00 

3572 

17860 

35720 

1,42880 

100,000 

6326 

6326 

316.80 

633.60 

2234.40 

25.00 

125.00 

250.00 

1,000.00 

3826 

191.80 

383.60 

1234.40 

120,000 

66.00 

66.00 

330.00 

660.00 

2,640.00 

25.00 

125.00 

250.00 

1,000.00 

41.00 

205.00 

410.00 

1,640.00 

140,000 

68.64 

68.64 

34320 

686.40 

2745.60 

25.00 

125.00 

250.00 

1,000.00 

43.64 

21820 

43640 

1745.60 

160,000 

7128 

7128 

356.40 

712.80 

225120 

25.00 

125.00 

250.00 

1,000.00 

4628 

231.40 

46220 

185120 

180,000 

73.92 

73.92 

369.60 

73920 

275620 

25.00 

125.00 

250.00 

1,000.00 

4892 

244.60 

48920 

195680 

200,000 

76.56 

76.56 

382.80 

765.60 

3,062.40 

25.00 

125.00 

250.00 

1,000.00 

5126 

25720 

515.60 

2,062.40 

3 


*  Stock  held  for  more  than  six  months. 
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(Opposite 


APPUC'.KTS  EXHIBIT  No.  *./ 

TAXABLE  VS  TAX-EXEMPT  INCOME 


AMOUNT  OF  DIVIDEND  NEEDED  TO 
EQUAL  CURRENT  RATE  OF  NON-TAXABLE 
DIVIDEND  OF  §1.00  PER  SHARE  FOR  EBS 
IN  VARIOUS  INCOME  BRACKETS 


TAXABLE  NET 

INCOME 

EFFECTIVE  RATE 

APPLICABLE 

EQUIVALENT 

OF  TAXABLE 

AMOUNT 

DIVIDENDS 

(HUSBAND  AND  WIFE 
JOINT  RETURN) 

TO  HIGHEST 

BRACKET  INCOME 

UNTIL  COST  IS 

RECOVERED 

ZERO 

BASIS 

O 

O 

O 

•Vb 

16.62% 

$1.20 

$1.10 

8,000 

19.36 

1.24 

1.12 

12,000 

22.88 

1.30 

1.15 

16,000 

26.40 

1.36 

1.18 

20,000 

29.92 

1.43 

1.21 

24,000 

33.44 

1.50 

1.25 

32,000 

41.36 

1.71 

1.35 

40,000 

46.64 

1.87 

1.44 

52,000 

51.92 

2.08 

1.56 

76,000 

57.20 

2.34 

1.75 
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REID  &  PRIEST 
Two  Rector  Street 
New  York  6,  N.  Y. 

October  11,  1949 


Mr  Lester  Ginsburg,  Vice  President 
Electric  Bond  and  Share  Company- 
Two  Rector  Street 
New  York,  N  Y 

Dear  Mr  Ginsbnrg: 

Yon  have  requested  that  we  advise  you  as  to  the  Federal 
income  tax  effect  upon  those  stockholders  of  Electric  Bond 
and  Share  Company  which  are  “Regulated  Investment 
Companies”,  of  the  possible  distribution  by  Bond  and 
Share  to  its  stockholders  of  the  stock  of  United  Gas  Cor¬ 
poration  which  it  now  holds. 

As  we  understand  it,  you  wish  us  to  consider  the  tax 
consequences  of  the  aforesaid  distribution  under  two  pos¬ 
sible  alternatives:  (1)  a  distribution  of  the  United  Gas  Cor¬ 
poration  stock  which  is  made  pursuant  to  an  order  of  the 
Securities  and  Exchange  Commission  which  in  all  respects 
meets  the  requirements  of  Supplement  R  of  the  Internal 
Revenue  Code,  and  (2)  a  distribution  of  the  United  Gas 
Corporation  stock  which  is  made  without  an  order  of  the 
Securities  and  Exchange  Commission  and  which  would  not 
come  under  the  provisions  of  Supplement  R  of  the  Internal 
Revenue  Code. 

You  have  furnished  us  with  a  copy  of  a  letter  dated 
September  27, 1949  to  Mr  Curtis  E  Calder  from  Mr  Harold 
F  Linder,  President  of  General  American  Investors  Com¬ 
pany,  Inc  and  have  requested  that  our  opinion  specifically 
cover  the  tax  problems  in  connection  with  the  proposed 
distribution  to  which  Mr  Linder  refers. 

We  understand  that  you  are  familiar  with  the  method 
by  which  “Regulated  Investment  Companies”  are  taxed 
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under  Supplement  Q  of  the  Internal  Revenue  Code  and 
therefore  we  shall  omit  any  detailed  discussion  of  that  point. 

We  first  shall  consider  the  Federal  income  tax  effect  of 
a  distribution  by  Bond  and  Share  to  its  stockholders,  includ¬ 
ing  Regulated  Investment  Companies,  of  the  United  Gas 
Corporation  stock,  which  distribution  is  made  pursuant  to 
a  Supplement  R  order.  Such  a  distribution  by  Bond  and 
Share  would  in  no  event  constitute  taxable  income  to  its 
stockholders,  whether  or  not  such  stockholders  were  classi¬ 
fied  as  ‘ 1  Regulated  Investment  Companies.  ’  ’  Just  as  in  the 
case  of  a  corporation  which  is  not  taxed  under  Supplement 
Q  of  the  Internal  Revenue  Code,  a  Regulated  Investment 
Company  receiving  such  a  distribution  would  be  required 
to  allocate  a  portion  of  the  basis  of  its  Bond  and  Share  stock 
to  the  United  Gas  stock  received  in  the  distribution.  Those 
Regulated  Investment  Company  stockholders  of  Bond  and 
Share  which  have  a  zero  basis  for  their  Bond  and  Share 
stock  would  likewise  have  a  zero  basis  for  the  United  Gas 
Corporation  stock  received  upon  such  a  distribution. 

In  the  event  the  Regulated  Investment  Company  were  to 
sell  the  United  Gas  Corporation  stock  received  from  Bond 
and  Share  in  the  distribution  as  aforesaid,  it  would  realize 
a  gain  or  loss  measured  by  the  difference  between  its 
adjusted  basis  for  the  United  Gas  Corporation  stock  and 
the  amount  received  upon  the  sale  thereof.  If  such  a  sale 
were  to  result  in  a  gain  the  Regulated  Investment  Company 
would  pay  no  tax  on  this  gain  if  it  were  passed  on  to  its 
stockholders  as  a  “capital  gain  dividend”,  in  which  even 
its  stockholders  would  be  taxable  upon  such  gain  at  the 
capital  gains  rate  of  25%.  If  the  Regulated  Investment 
Company  did  not  pass  the  gain  on  to  its  stockholders  as 
a  capital  gain  dividend,  as  a  separate  entity,  it  would  be 
taxed  upon  the  gain  at  the  capital  gains  rate  of  25%. 

The  receipt  by  a  Regulated  Investment  Company  from 
Bond  and  Share  of  a  distribution  of  United  Gas  Corpora¬ 
tion  stock,  made  pursuant  to  a  Supplement  R  order,  would 
not  increase  the  current  or  accumulated  earnings  and  prof¬ 
its  of  the  Investment  Company. 
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We  now  turn  to  the  question  of  the  tax  effects  of  a  dis¬ 
tribution  of  United  Gas  Corporation  stock  made  without 
the  benefit  of  a  Supplement  E  order.  The  question  of  the 
taxability  to  Bond  and  Share’s  stockholders,  including  Reg¬ 
ulated  Investment  Companies,  of  such  a  distribution 
depends  entirely  upon  the  situation  with  regard  to  the 
accumulated  and  current  earnings  and  profits  of  Bond  and 
Share  at  the  time  of  the  distribution.^  In  the  event  that 
Bond  and  Share  at  the  time  of  such  distribution  has  either 
accumulated  or  current  earnings  and  profits  in  an  amount 
equivalent  to  or  exceeding  the  fair  market  value  of  the 
United  Gas  Corporation  stock  distributed,  the  distribution 
in  its  entirety  would  be  taxable  to  its  stockholders  as  ordi¬ 
nary  dividend  income.  A  Regulated  Investment  Company 
receiving  such  a  dividend  from  Bond  and  Share  would  be 
required  to  include  it  in  its  gross  income  for  Federal  income 
tax  purposes  and  also  in  its  current  and  accumulated  earn¬ 
ings  and  profits.  Its  tax  basis  for  the  United  Gas  Corpora¬ 
tion  stock  received  in  such  a  distribution  would  be  the  fair 
market  value  thereof  at  such  time. 

In  the  event  that  the  Regulated  Investment  Company 
converted  the  United  Gas  Corporation  stock  into  cash  by 
effecting  a  sale  thereof  and  distributing  such  cash  to  its 
stockholders,  such  stockholders  would  be  taxed  upon  that 
distribution  at  the  ordinary  income  rates.  In  such  event, 
however,  the  Regulated  Investment  Company  would  be 
entitled,  in  determining  its  taxable  net  income  for  Federal 
income  tax  purposes,  to  deduct  the  amount  of  the  dividend 
paid  to  its  stockholders  so  that,  as  a  separate  entity,  it 
would  not  be  taxed  upon  the  receipt  of  the  dividend  from 
Bond  and  Share.  A  fully  taxable  dividend  received  from 
Bond  and  Share  by  the  Investment  Company  could  not  be 
passed  on  to  the  Investment  Company’s  stockholders  as  a 
non-taxable  dividend  except  to  the  extent  that  the  Invest¬ 
ment  Company  may  have  had  deductible  expenses  which 

(l)  The  term  “earnings  and  profits”  as  used  in  this  opinion  has  the  mean¬ 
ing  ascribed  to  it  by  Section  115  of  the  Internal  Bevenue  Code. 
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offset  tlie  dividend  income  in  whole  or  in  part,  inasmuch  as 
its  current  earnings  and  profits  would  have  increased  in  an 
amount  equivalent  to  the  amount  of  the  dividend  received. 

A  different  result  would  obtain,  however,  in  the  event 
that  the  distribution  of  United  Gas  Corporation  stock  were 
made  at  a  time  when  Bond  and  Share  had  no  accumulated 
earnings  and  profits  and  no  current  earnings  and  profits 
for  the  year  of  the  distribution.  It  is  elementary  that  a 
corporate  distribution  does  not  constitute  a  taxable  divi¬ 
dend  except  and  to  the  extent  that  it  is  paid  out  of  accumu¬ 
lated  or  current  earnings  and  profits  of  the  corporation. 
Accordingly,  the  general  rule  is  that  if  when  a  distribution 
is  made  the  distributing  corporation  has  neither  accumu¬ 
lated  nor  current  earnings  and  profits,  the  distribution  is 
one  of  a  capital  nature  and  is  not  subject  to  tax  when 
received  by  its  stockholders.  The  fact  that  certain  of  its 
stockholders  may  be  Regulated  Investment  Companies  does 
not  change  this  result. 

Mr.  Linder,  however,  in  his  letter  of  September  27th  to 
Mr.  Calder,  raises  the  point  that  if  a  non-Supplement  R 
distribution  of  United  Gas  Corporation  stock  were  to  be 
made  by  Bond  and  Share  at  a  time  when  it  had  no  accumu¬ 
lated  or  current  earnings  or  profits,  but  at  a  time  when  the 
fair  market  value  of  the  United  Gas  Corporation  stock  was 
in  excess  of  its  tax  cost  to  Bond  and  Share,  “there  would  be 
an  almost  certainty”  that  the  Bureau  of  Internal  Revenue 
would  endeavor  to  assess  a  capital  gains  tax  against  Bond 
and  Share  as  a  corporation  and  also  endeavor  to  treat  the 
distribution  as  a  dividend  to  Bond  and  Share’s  stockhold¬ 
ers  rather  than  as  a  return  of  capital.  If  in  any  distribu¬ 
tion  of  United  Gas  stock  such  distribution  is  clearly  desig¬ 
nated  as  a  distribution  in  kind,  as  distinguished  from  a 
cash  dividend  satisfied  by  the  distribution  of  United  Gas 
stock  at  some  stipulated  value,  it  seems  clear  under  exist¬ 
ing  law  that  Bond  and  Share  would  not  be  liable  for  a 
capital  gains  tax  even  though  the  United  Gas  stock  dis¬ 
tributed  had  a  fair  market  value  at  the  time  of  the  distribu- 
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tion  which  was  substantially  in  excess  of  its  tax  cost  to  Bond 
and  Share.  This  point  was  passed  upon  expressly  by  the 
United  States  Supreme  Court  in  1935  in  the  case  of  General 
Utilities  and  Operating  Co  v  Helvering,  296  U  S  200.  The 
General  Utilities  case  has  not  been  overruled  or  modified 
and  still  reflects  the  present  law  on  this  subject.  The  hold¬ 
ing  of  the  Supreme  Court  in  this  regard  has  been  approved 
and  followed  in  numerous  subsequent  decisions/20 

As  to  the  tax  status  of  a  stockholder,  corporate  or 
otherwise,  receiving  such  a  distribution  under  such  circum¬ 
stances,  the  Commissioner  of  Internal  Revenue,  to  be  sure, 
for  several  years  has  maintained,  unsuccessfully,  the  posi¬ 
tion  that  a  distribution  in  kind  by  a  corporation  of  stock 
which  has  appreciated  in  value  since  its  acquisition  con¬ 
stitutes  a  realization  of  earnings  and  profits  to  the  extent 
of  such  appreciation  and  to  that  extent  it  is  taxable  as 
dividend  income  to  the  stockholders.  The  Federal  courts 
consistently  and  without  exception  have  overruled  the  Com¬ 
missioner  on  this  issue  and  have  held  that  the  distribution 
by  a  corporation  of  stock  which  has  appreciated  in  value 
since  its  acquisition  does  not  result  in  a  realization  of  earn¬ 
ings  and  profits  to  the  extent  of  the  increase  and  the  stock¬ 
holders  receiving  such  a  distribution  are  not  taxable  upon 
it  as  ordinary  dividend  income  except  to  the  extent  that  the 
corporation  may  have  accumulated  or  current  earnings  and 
profits  determined  without  reference  to  the  appreciation  in 
value  of  the  securities  distributed. (S)  Thus,  to  date  it  is  well 
established  that  a  distribution  of  stock  which  has  appre- 

(2)  Nemours  Corp  v  Commissioner,  6  T  C  M  820  (1947) ;  Columbia  Devel¬ 
opment  Corp  v  Commissioner,  6  T  C  M  548  (1947)  ;  Folger  #  Co  V  Com¬ 
missioner,  4  T  C  M  710  (1945) ;  Marlen  Fealty  Co  v  Commissioner,  3  T  CM 
1178  (1944). 

(3)  Commissioner  v  Timken  Estate,  141  F  (2d)  625  (C  C  A-6,  1944) ; 
Dean  v  Commissioner,  9  T  C  256  (1947)  Appeal  to  C  C  A-3  dismissed  January 
26,  1949;  Jane  Bradley  v  Commissioner,  9  T  C  115  (1947);  Murphy  V 
Commissioner,  5  T  C  M  1  (1946) ;  B  D  Merrill  Co  v  Commissioner,  4  T  C 
955  (1945);  Platt  Trust  v  Commissioner,  4  T  C  M  715  (1945),  Appeal  to 
C  C  A-9  dismissed  April  16,  1946;  Acheson  Estate  v  Commissioner,  3  T  C  M 
1242  (1944),  Appeal  to  C  C  A-5  dismissed  February  5,  1946;  Fisher  v 
Commissioner,  3  TCM  393  (1944),  Appeal  to  C  C  A-10,  dismissed  Septem¬ 
ber  4,  1945. 
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dated  in  valne  does  not  in  and  of  itself  constitute  a  realiza¬ 
tion  of  earnings  and  profits  to  the  extent  of  the  appreciation 
either  for  capital  gains  purposes  to  the  distributor  or  ordi¬ 
nary  dividend  income  purposes  to  the  distributee. 

We  believe  that  in  the  absence  of  a  complete  reversal  of 
prevailing  judicial  view  there  is  little  likelihood  of  a  dis¬ 
tribution  of  United  Gas  stock  by  Bond  and  Share  being  held 
to  constitute  a  realization  of  earnings  and  profits  by  Bond 
and  Share  measured  by  the  extent  that  the  fair  market  value 
of  the  United  Gas  Corporation  stock  at  the  time  of  the 
distribution  exceeds  Bond  and  Share’s  tax  cost  therefor. 
We  cannot,  however,  give  any  assurance  that  the  Bureau  of 
Internal  Revenue  will  not  question  the  transaction  as  it  has 
in  the  cases  hereinbefore  mentioned. 

Under  the  law,  as  applied  by  the  decision  cited  above,  if 
Bond  and  Share  were  to  distribute  the  United  Gas  stock  to 
its  stockholders  without  benefit  of  a  Supplement  R  order 
and  at  a  time  when  Bond  and  Share  had  no  current  or 
accumulated  earnings  and  profits,  the  distribution  would 
be  deemed  to  be  one  of  capital  and  would  not  be  subjected 
to  tax  in  the  hands  of  Bond  and  Share’s  stockholders  as 
ordinary  dividend  income.  If  under  these  circumstances 
the  distribution  were  treated  in  the  aforesaid  manner,  and 
we  believe  that  it  would  be  so  treated,  the  Bond  and  Share 
stockholders,  including  Regulated  Investment  Companies, 
would  not  realize  ordinary  dividend  income  as  a  result  of 
the  receipt  of  the  United  Gas  Corporation  stock.  They 
would  be  required,  however,  to  reduce  the  tax  basis  of  their 
Bond  and  Share  stock  by  an  amount  equivalent  to  the  then 
market  value  of  the  United  Gas  Corporation  stock  received 
and  if  such  value  of  the  United  Gas  Corporation  stock 
exceeded  their  basis  for  the  Bond  and  Share  stock,  such 
excess  would  be  taxable  as  a  capital  gain.(4)  In  the  case  of 
a  Regulated  Investment  Company,  however,  this  taxable 
gain  could  be  passed  on  to  its  shareholders  as  a  capital 
gains  dividend  so  that  the  Regulated  Investment  Company 

(4)  Not©  that  mider  a  Supplement  B  distribution  there  would  be  an 
apportionment  of  basis  rather  than  a  reduction  thereof. 
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should  not  be  subject  to  tax  thereon  and  its  shareholders 
would  be  taxed  only  at  the  capital  gains  rate  of  25%. 

It  should  be  noted  that  even  though  the  Commissioner 
were  successful  in  contending  that  the  distribution  of 
United  Gas  stock  in  and  of  itself  constitutes  a  realization  of 
earnings  and  profits  (for  the  purposes  of  determining  the 
taxability  of  the  distribution  in  the  hands  of  the  stock¬ 
holders)  Bond  and  Share’s  earnings  and  profits  would  be 
increased  only  to  the  extent  of  the  excess  of  the  value  of 
the  United  Gas  Corporation  stock  over  Bond  and  Share’s 
tax  cost  therefor.  Only  to  the  extent  of  such  excess  would 
the  distribution  be  deemed  a  dividend  to  Bond  and  Share ’s 
stockholders.  Moreover,  continuing  the  assumption  of  a 
deficit  in  both  the  accumulated  and  current  earnings  and 
profits,  should  the  appreciation  in  the  distributed  stock  be 
less  than  the  current  year’s  deficit  there  would  appear  no 
reasonable  basis  for  taxing  the  appreciation  as  dividend 
income  even  under  the  theory  espoused  by  the  Commis¬ 
sioner. 

We  do  not  believe  that  there  is  any  reasonable  pos¬ 
sibility  of  an  amendment  of  the  Federal  tax  law  designed 
to  tax  to  corporate  stockholders  as  dividend  income  corpo¬ 
rate  distributions  which  are  paid  out  of  sources  other  than 
accumulated  or  current  earnings  and  profits.  In  our  opin¬ 
ion,  any  law  which  attempted  to  tax  as  income  a  distribution 
not  out  of  earnings  and  profits  (or  in  effect  a  capital  distri¬ 
bution)  would  be  unconstitutional  as  in  violation  of  the 
Sixteenth  Amendment  of  the  Federal  Constitution  and 
would  be  in  express  derogation  of  existing  opinions  of  the 
United  States  Supreme  Court. 

If  you  have  any  questions  concerning  the  foregoing  we 
shall  be  glad  to  discuss  them  with  you  at  your  convenience. 


HGW:pf 


Very  truly  yours, 

/s/Reid  &  Priest 
Reid  &  Priest 
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UNITED  GAS  CORPORATION 


Comparative  Statement  of  Income 
Years  1944*1549 
($000) 


Operating  Revenues 

1944 

1945 

1946 

1947 

1948 

19491 

Natural  Gas _  _  _ _ 

$  13,030 

$13,404 

$14,409 

$17,171 

$19,052 

$19,207 

Operating  Revenue  Deductions 

Operating  Expenses 

Maintenance  .  . . . . 

Property  Retirement  Reserve  Appropriations . „ . 

$  7,897 
329 
675 

$  8,316 
345 
675 

$  8,995 
418 
675 

$10,874 

741 

850 

$12,051 

779 

1,000 

$12,567 

935 

1,215 

Taxes 

Federal  Income  _  _ 

Other  Taxes  . . . . . 

1,150 

867 

1,220 

899 

1,152 

860 

163 

1,108 

1,430 

1264 

1,112 

1237 

Total  Operating  Revenue  Deductions . 

$  K>,918 

$11,455 

$12,101 

$13,736 

$16,524 

$17,166 

Net  Operating  Revenues . . . .... 

Other  Income — Net - - - 

$  2,112 
9,203 

$  1,949 
9,302 

$  2,308 
11,183 

$  3,435 
14,956 

$  2,528 
15,596 

$  2,041 
15,316 

Gross  Income  . .  ..  . . 

$  11,315 

$11,251 

$13,491 

$18,391 

$18,124 

$17,357 

Income  Deductions 

Interest  on  Long-Term  Debt - - - 

Other  Interest  . .  . . . . 

Interest  Charged  to  Construction— Credit . . . . 

Other  Deductions  - 

$  1,834 
1,601 

1 

25 

$  2,986 
50 

3 

30 

$  2,855 

58 

5 

33 

$  2,938 
60 

8 

6213 

$  3,136 

62 

8 

35 

$  3,067 
67 

6 

34 

Total  Income  Deductions . 

$  3,459 

$  3,063 

$  2,941 

$  4,611 

$  3,225 

$  3,162 

Net  Income  .  .  . . 

Per  Share  of  Common  Stock  (10,653,302  shares) _ 

Preferred  Dividends _  -  . . . 

$  7,856 
73.74 
6.29S2 

$  8.188 
76.9  4 

$10,550 

99.0* 

$13,780 

129.3* 

$14,899 

139.9* 

$14,195 

1332* 

Ralance  .  . 

Common  Dividends . . . . . . 

$  1,558 
1,598 

$  8,188 
7,454 

$10,550 

8,522 

$13,780 

9,588 

$14,899 

10,653 

$14,195 

10,653 

Balance  . . . . . . . 

Surplus  Adjustments — Net — Credit . . . .  . . 

$  (40) 

(20,176) 

$  734 

(36) 

$  2,028 
(852) 

$  4,192 
(1264) 

$  4,246 

$  3,542 
5,357 

Net  Additions  to  Earned  Surplus _ _ _ 

Earned  Surplus — Beeiimine  of  Period . . . 

$(20,216) 

30,264 

$  698 
10,048 

$  1,176 
10,746 

$  2,928 
11,922 

$  4,246 
14,850 

$  8,899 
16,438 

Earned  Surplus — End  of  Period _ 

$  10,048 

$10,746 

$11,922 

$14,850 

$19,096 

$25237 

(  )  Indicates  red  figures. 

1  Twelve  months  ended  September. 

2  Excludes  $12,385,520  dividends  on  the  884,680  shares  of  $7  Second  Preferred  Stock  owned  by  Electric  Power  &  Light  Corpora¬ 
tion,  paid  in  12,385,520  shares  of  Common  Stock.  These  dividends  are  included  in  surplus  adjustments.  The  $1  par  value  Common 
Stock  was  reclassified  into  $10  par  value  Common  Stock. 

3  Includes  portion  of  premium  and  expense  on  redemption  of  3%  Series  Bonds,  equal  to  reduction  in  Federal  income  taxes  in  1947 
arising  from  non-recurring  deductions  in  connection  with  redemption.  Reduction  in  Federal  income  taxes  applied  as  follows : 


Operating  Revenue  Deductions. .  $1,075,000 

Non-Operating  Revenue  Deductions .  508,000 


Notes  to  Financial  Statements  appearing  in  annual  reports  to  stockholders  of  United  Gas  Corporation  should  be  considered  in 

conjunction  with  the  above  statement 
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UNITED  GAS  CORPORATION 

Comparative  Balance  Sheets 
At  End  of  Periods  Indicated 

($000) 


ASSET 

S 

1944 

1945 

1946 

1947 

1948 

1949* 

Plant,  Property  and  Equipment  (Including 

Intangibles) — Ledger  Value  . . 

$  29.S81 

$  31,585 

$  34,302 

$  38,759 

$  44,535 

$  49,265 

Investment  and  Fund  Accounts 

Investments  (ledger  value) 

Subsidiaries  (consolidated)  _ 

213,537 

210,764 

213,934 

216,119 

213,429 

214,667 

Atlantic  Gulf  Gas  Company _ 

— 

— 

— 

1,000 

1,000 

1,000 

Other  .  . . .  — . .  . 

2,599 

2,600 

2,701 

2,858 

3,614 

1,410 

Miscellaneous  Special  Funds . - . 

3 

1,403 

428 

2,028 

855 

234 

Total  Investment  and  Fund  Ac- 

counts . . . . . 

216,139 

214,767 

217,063 

222,005 

218,898 

217,311 

Current  and  Accrued  Assets 

Cash  in  Banks — On  Demand 

12,624 

12,686 

5,929 

10,698 

10,490 

12,673 

Temporary  Cash  Investments — U.  S.  Gov- 

emment  Obligations  .  .  _  . . . 

1,759 

2,778 

30 

— 

2,000 

380 

Special  Deposits  . „  . 

3 

8 

2,132 

3,531 

2,665 

4,175 

Working  Funds  . . — 

47 

61 

75 

84 

106 

120 

Notes  Receivable  . 

— 

1 

— 

— 

— 

2 

Accounts  Receivable 

Customers  and  Miscellaneous . 

1,485 

1,418 

1,420 

1,909 

2,158 

1,330 

Associated  Companies  . - 

333 

290 

310 

1,016 

386 

75 

Materials  and  Supplies. . . . . . 

331 

459 

617 

1,162 

2,164 

2,953 

Prepavments  _ _  _ _ 

55 

59 

57 

59 

69 

186 

Other  Current  and  Accrued  Assets _ 

16 

19 

20 

20 

32 

47 

Total  Current  and  Accrued  Assets 

16,653 

17,779 

10,590 

18,479 

20,070 

21,941 

Deferred  Debits 

Unamortized  Leasehold  Improvements _ 

102 

94 

90 

122 

117 

109 

Other  . . 

7 

2 

12 

133 

280 

417 

Total  Deferred  Debits _ 

109 

96 

102 

255 

397 

526 

Total  Assets  . .  . . . 

$262,782 

$264,227 

$262,057 

$279,498 

$283,900 

$289,043 
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LIABILITIES 


1944 

1945 

1946 

1947 

1948 

1949* 

Capital  Stock — Common  ($10  par  value) - 

$106,533 

$106,533 

$106,533 

$106,533 

$106,533 

$106,533 

Long-Term  Debt — First  Mortgage  and  Collat- 

eral  Trust  Bonds . . 

100,000 

98,095 

94,200 

116,500 

113,207 

109,823 

Current  and  Accrued  Liabilities 

Accounts  Payable 

Associated  Companies  ..  _  . — 

557 

831 

705 

967 

1,063 

463 

Other  . —  ..„ . 

685 

595 

101 

113 

97 

113 

Dividends  Declared _ 

1,598 

2,131 

2,131 

2,663 

2,663 

2,663 

Customers  Deposits  . 

977 

1,092 

1,113 

1,063 

1,186 

1,218 

Taxes  Accrued  _ 

3,261 

4,209 

4,439 

3,452 

5,108 

5,936 

Interest  Accrued _ 

800 

787 

759 

857 

842 

1,573 

Other  Current  and  Accrued  Liabilities.. 

43 

40 

51 

66 

117 

133 

Total  Current  and  Accrued  Liabili- 

tics  _ _ _  _ _ 

7,921 

9,685 

9,299 

9,181 

11,076 

12,099 

Deferred  Credits 

Customers  Advances  for  Construction _ 

55 

107 

210 

274 

345 

373 

Other  . . . 

— 

25 

26 

39 

40 

66 

Total  Deferred  Credits 

55 

132 

236 

313 

385 

439 

Reserves 

r 

Property  Retirement _ 

5,657 

6,313 

6,856 

7,469 

8,412 

9,155 

For  Future  Losses  and  Adjustments  with 

respect  to  Capital  Assets _ 

32,218 

32,218 

32,218 

23,446 

23,446 

23,446 

Uncollectible  Accounts  ..... 

42 

39 

36 

38 

42 

57 

Inventory  Adjustment _ 

25 

22 

32 

55 

91 

122 

Total  Reserves . . 

37,942 

38,592 

39,142 

31,008 

31,991 

32,780 

Contributions  in  Aid  of  Construction. . 

283 

444 

725 

1,113 

1,612 

2,032 

Earned  Surplus _ 

10,048 

10,746 

11,922 

14,850 

19,096 

25,337 

Total  Liabilities  _ 

$262,782 

$264,227 

$262,057 

$279,498 

$283,900 

$289,043 

—  Indicates  amount  of  less  than  $500. 

N^1H°  •  aP£?lrin&  iH  annual  reports  to  stockholders  of  United  Gas  Corporation 

should  be  considered  in  conjunction  with  the  above  statement 

*  At  September  30. 
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UNITED  GAS  CORPORATION  AND  SUBSIDIARIES 

Comparative  Statement  of  Consolidated  Income 
Years  1944-1949  , 

($000) 


Operating  Revenues: 

Natural  Gas: 

Revenue  from  Gas  Sales : 

1944 

1945 

1946 

1947 

1948 

19491 

Operating  Division  of  United  Gas  Corp . 

$  12,723 

$13,131 

$14,193 

$16,902 

$18,716 

$18,861 

Other  . 

38,680 

40,059 

37,120 

42,346 

48,315 

50,105 

Subtotal  . 

Less  Intercompany  between  U.  G.  Corp.  and  its 

$  51,403 

$53,190 

$51,313 

$59,248 

$67,031 

$68,966 

Subsidiaries  . 

5,474 

5,695 

6,086 

7,426 

8,097 

7,979 

*  Total  Revenue  from  Gas  Sales . 

Other  Gas  Revenues : 

$  45,929 

$47,495 

$45,227 

$51,822 

$58,934 

$60,987 

Operating  Division  . 

$  307 

$  273 

$  216 

$  269 

$  336 

$  345 

Transportation  of  Gas  for  Others . 

81 

14 

625 

633 

789 

839 

Other  . 

205 

184 

402 

192 

229 

230 

Subtotal  . 

Less  Intercompany  between  U.  G.  Corp.  and  its 

$  593 

$  471 

$  1,243 

$  1,094 

$  1,354 

$  1,414 

Subsidiaries  . 

109 

69 

1 

2 

2 

3 

Total  Other  Gas  Revenues . 

$  484 

$  402 

$47,897 

$  1,242 
$46,469 

$  1,092 

$  1,352 

$  1,411 

Total  Natural  Gas . 

$  46,413 

$52,914 

$60,286 

$62,398 

Gasoline  and  Processing  of  Natural  Gas . 

3,310 

2,939 

3,701 

7,221 

11,500 

10,818 

Crude  Oil  . 

9,782 

9,253 

9,766 

13,308 

17,528 

15,256 

Sulphur  . 

2)733 

2,733 

3,358 

3,615 

3,083 

2,889 

Total  Operating  Revenues . 

Operating  Revenue  Deductions : 

Operating  Expenses : 

Natural  Gas: 

$  62,238 

$62,822 

$63,294 

$77,053 

$92,397 

$91,361 

Operating  Division  of  United  Gas  Corp . 

Other  (Including  Gasoline  and  Processing  of 

$  8,226 

$  8,661 

$  9,413 

$11,615 

$12,830 

$13,502 

Natural  Gas)  . 

18,081 

18,587 

20,825 

25,004 

31,884 

34,887 

Subtotal  . 

Less  Intercompany  between  U.  G.  Corp.  and  its 

$  26,307 

$27,248 

$30,238 

$36,619 

$44,714 

$48,389 

Subsidiaries  . 

5,583 

5,764 

6,092 

7,432 

8,110 

7,987 

Total  Natural  Gas . 

$  20,724 

$21,484 

$24,146 

$29,187 

$36,604 

$40,402 

Crude  Oil  . 

2,246 

2,580 

2,540 

2,722 

3,710 

3,950 

Sulphur  . 

1,459 

1,449 

1,653 

1,697 

1,660 

1,587 

Total  Operating  Expenses . 

Taxes : 

$  24,429 

$25,413 

$28,339 

$33,606 

$41,974 

$45,939 

Federal  Income  and  Excess  Profits . 

8,207 

8,774 

5,271 

6,581 

8,262 

6,092 

Other  Taxes  . 

Property  Retirement  and  Depletion  Reserve  Appro- 

5,186 

5,196 

4,723 

5,263 

6,636 

7,162 

priations . 

11,799 

11,490 

10,540 

11,018 

12,858 

13,878 

Total  Operating  Revenue  Deductions.... 

$  49,621 

$50,973 

$48,873 

$56,468 

$69,730 

$73,071 

Net  Operating  Revenues . 

$  12,617 

$11,849 

$14,421 

$20,585 

$22,667 

$18,290 

Rent  and  Other  Income — Net . 

541 

541 

503 

488 

69 1 

660 

Gross  Income  . 

Income  Deductions : 

$  13,158 

$12,390 

$14,924 

$21,073 

$23,358 

$18,950 

Interest  on  Long-Term  Debt . 

$  1,862 

$  2,990 

$  2,858 

$  2,941 

$  3,137 

$  3,067 

Other  Interest  . 

1,647 

99 

67 

65 

66 

75 

Interest  Charged  to  Construction — Cr . 

Miscellaneous  Amortizatiori  (Gas  Plant  Acquisition 

60 

159 

121 

87 

52 

20 

Adjustments)  . 

_ 

— 

— 

1,452 

1,452 

283 

Other  Deductions  . 

259 

281 

212 

1,9383 

322 

Net  Interest  and  Other  Deductions . 

$  3,708 

$  3,211 

$  3,016 

$  4,857 

$  4,925 

$  4,857 

Balance  . 

$  9,450 

$  9,179 

$11,908 

$16,216 

$18,433 

$,4« 

Portion  Applicable  to  Minority  Interests . 

176 

199 

256 

271 

193 

Net  Income — After  Minority  Interest . 

$  9,774 

$  8,980 

$11,652 

$15,945 

$18,240 

$13,908 

Preferred  Dividends  . 

6,2982 

— 

— 

— 

— 

— 

Balance  . 

$  2,976 

$  8,980 

$11,652 

$15,945 

$18,240 

$13,908 

Common  Dividends  . 

1,598 

7,454 

8,522 

9,588 

10,653 

10,653 

Balance  . 

$  1,378 

$  1,526 

$  3,130 

$  6,357 

$  7,587 

$  3,255 

Surplus  Adjustment — Net  Credit . 

(21,084) 

(1,048) 

(3,845) 

(2,161) 

(8) 

5,744 

Net  Addition  to  Consolidated  Earned  Surplus . 

$(19,706) 

$  478 

$  (715) 

$  4,196 

$  7,579 

$  8,999 

Consolidated  Earned  Surplus — Beginning  of  Period . 

38,667 

18,961 

19,439 

18,724 

22,920 

29,910 

Consolidated  Earned  Surplus — End  of  Period . 

$  18,961 

$19,439 

$18,724 

$22,920 

$30,499 

$38,909 

(  )  Indicates  red  figures. 

1  Twelve  months  ended  September. 

2  Cash — Excludes  $12,385,520  dividends  on  the  884,680  shares  of  $7  Second  Preferred  Stock  owned  by  Electric  Power  &  Light 

Corporation  paid  in  12,385,520  shares  of  Common  Stock.  These  dividends  are  included  in  surplus  adjustments.  The  $1  par 
value  comnlon  stock  was  reclassified  into  $10  par  value  Common  Stock. 

8  Includes  portidn  of  premium  and  expense  on  redemption  of  3%  Series  Bonds,  equal  to  reduction  in  Federal  Income  Taxes  in 
1947  arising  from  non-recurring  deductions  in  connection  with  redemption. 

Notes: 

Notes  to  Financial  Statements  appearing  in  annual  reports  to  stockholders  of  United  Gas  Corporation  should  be  considered  in 
conjunction  with  the  above  statement. 

For  the  purpose  of  this  statement,  revenue  from  gasoline  recorded  as  a  reduction  of  natural  gas  operating  expenses  (as  required 
by  the  Uniform  System  of  Accounts  prescribed  by  Regulatory  Authorities)  has  been  reclassified  as  gasoline.  Also,  revenues 
from  processing  of  gas  and  incidental  gasoline  revenues  recorded  as  natural  gas  revenues  are  included  in  "Gasoline  and 
Processing  of  Natural  Gas”  revenues.  Expenses  have  been  adjusted  to  eliminate  the  credit  of  gasoline  revenues. 
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Applicant’s  Exhibit  No.  UG-7. 

UNITED  GAS  CORPORATION  AND  SUBSIDIARIES 


Comparative  Consolidated  Balance  Sheets 
At  End  of  Periods  Indicated 


($000) 

Assets 

1944 

1945 

1946 

1947 

1948 

1949t 

Plant,  Property  and  Equipment  (Including  In- 

tangibles) — Ledger  Value 

United  Gas  Corporation — Alone . 

$  29,881 

$  31,584 

$  34,302 

$  38,760 

$  44,535 

$  49,265 

Other  . . . 

257,849 

269,718 

279,388 

277,033 

288,550 

304,775 

Total - 

287,730 

301,302 

313,690 

315,793 

333,085 

354,040 

Investment  and  Fund  Accounts 

Investments 

United  Gas  Corporation — Alone - 

2,599 

2,600 

2,701 

3,858 

4,614 

2,410 

Other  - 

741 

243 

245 

245 

251 

239 

T ntnl  _ _  _  _ 

3,340 

2,843 

2,946 

4,103 

4,865 

2,649 

Non-Current  Receivables  - - - 

91 

25 

75 

159 

43 

37 

Miscellaneous  Special  Funds . . . 

21 

1,654 

434 

2,077 

944 

334 

Total  Investment  and  Fund  Ac- 

counts  _ 

3,452 

4,522 

3,455 

6,339 

5,852 

3,020 

Current  and  Accrued  Assets 

Cash  in  Banks — On  Demand. . 

31,182 

27,529 

16,374 

27,189 

25,026 

18,996 

Temporary  Cash  Investments — U.  S.  Govern- 

ment  Obligations  ... _ _ _ _ _ ............... _ _ — 

8,251 

4,697 

1,618 

1,274 

5,207 

430 

Special  Deposits  . . 

16 

20 

2,144 

5,904 

2,983 

4,178 

Working  Funds - 

147 

170 

203 

272 

310 

351 

Notes  Receivable  — . 

17 

19 

10 

1 

110 

11 

Accounts  Receivable 

Customers  and  Miscellaneous . 

7,532 

5,130 

5,544 

6,511 

7,345 

6,657 

Associated  Companies  _ 

775 

738 

632 

717 

786 

713 

Inventories 

Materials  and  Supplies . 

2,469 

2,504 

3,053 

5,109 

6,528 

9,958 

Sulphur,  Crude  Oil,  Gasoline,  etc. . 

1,564 

1,639 

1,782 

1,563 

1,933 

2,448 

Prepayments  . 

183 

168 

181 

231 

273 

388 

Other  Current  and  Accrued  Assets . 

74 

S4 

86 

102 

104 

128 

Total  Current  and  Accrued  Assets 

52,210 

42,698 

31,613 

48,873 

48,605 

44,258 

Deferred  Debits 

Advances  and  Accounts  Collectible  from  Pro- 

duction  . . . 

130 

123 

228 

243 

101 

120 

Estimated  Value  of  Salvaged  Materials. . 

* 

473 

398 

384 

308 

* 

Unamortizcd  Leasehold  Improvements . 

102 

94 

90 

122 

117 

109 

Other  — — - — - - — - — — - 

434 

275 

228 

468 

462 

1,607 

Total  Deferred  Debits _ 

666 

965 

944 

1,217 

988 

1,836 

Total  Assets  - 

$344,058 

$349,487 

$349,702 

$372,222 

$388,530 

$403,154 
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Liabilities 

1944 

1945 

1946 

1947 

1948 

1949f 

Capital  Stock — Common 

United  Gas  Corporation  ($10  par  value) - 

$106,533 

$106,533 

$106,533 

$106,533 

$106,533 

$106,533 

Subsidiaries — Minority  Interest  . 

253 

253 

253 

253 

253 

253 

Total  Capital  Stock. - 

106,786 

106,786 

106,786 

106,786 

106,786 

106,786 

Long-Term  Debt 

United  Gas  Corporation 

First  Mortgage  and  Collateral  Trust  Bonds 

100,000 

98,095 

94,200 

116,500 

113,207 

109,823 

Subsidiaries 

Miscellaneous  . 

255 

178 

269 

235 

188 

217 

Total  Long-Term  Debt . . 

100,255 

98,273 

94,469 

116,735 

113,395 

110,040 

Current  and  Accrued  Liabilities 

Accounts  Payable - - - 

2,509 

2,443 

2,661 

2,823 

3,502 

3,740 

Dividends  Declared  . . . 

1,598 

2,131 

2,131 

2,663 

2,663 

2,663 

Currently  Maturing  Long-Term  Debt — Mis¬ 
cellaneous  . . . 

94 

94 

148 

100 

89 

tt 

Customers  Deposits  . —  - 1  _ 

989 

1,104 

1,123 

1,071 

1,192 

1,223 

Taxes  Accrued  . . . 

13,847 

14,561 

12,998 

14,480 

17,642 

17,922 

Interest  Accrued  - - 

801 

788 

760 

859 

843 

1,573 

Other  Current  and  Accrued  Liabilities . 

658 

686 

365 

684 

831 

869 

Total  Current  and  Accrued  Liabil- 

20,496 

21,807 

20,186 

22,680 

26,762 

27,990 

Deferred  Credits 

Customers  Advances  for  Construction . 

240 

211 

292 

297 

358 

382 

Other  . . . . 

43 

87 

102 

129 

76 

650 

Total  Deferred  Credits.— - - 

283 

298 

394 

426 

434 

1,032 

Reserves 

Property  Retirement  and  Depletion . . 

63,565 

69,091 

74,980 

76,827 

82,693 

88,809 

Amortization  of  Gas  Plant  Acquisition  Ad¬ 
justments  — . . . . . 

m 

1,451 

2,540 

For  Future  Losses  or  Adjustments  with  re¬ 
spect  to  Capital  Assets . . . 

32,218 

32,218 

32,218 

23,446 

23,446 

23,446 

Uncollectible  Accounts  and  Advances . 

225 

187 

176 

176 

200 

216 

Inventory  Adjustment  . . . . 

131 

104 

134 

152 

237 

262 

Other  . _ . _ . 

56 

_ 

- 

__ 

_ 

Total  Reserves  . 

96,195 

101,600 

107,508 

100,601 

108,027 

115,273 

Contributions  in  Aid  of  Construction. . 

334 

496 

781 

1,301 

1,819 

2,239 

Minority  Interest  in  Surplus  of  Subsidiary . 

Surplus,  Less  Amount  Accruing  to  Minority 
Interest 

389 

430 

496 

589 

624 

701 

Capital  . __ . . . . 

359 

358 

358 

184 

184 

184 

Earned  . . . . . . 

18,961 

19,439 

18,724 

22,920 

30,499 

38,909 

Total  Surplus  _ 

19,320 

19,797 

19,082 

23,104 

30,683 

39,093 

Total  Liabilities  . . . . . 

$344,058 

$349,487 

$349,702 

$372,222 

$388,530 

$403,154 

*  Included  in  other  deferred  debits.  t  At  September  30.  ft  Included  in  Long-Term  Debt 

Notes  to  financial  statements  appearing  in  annual  reports  to  stockholders  of  United  Gas  Corporation  should 
be  considered  in  conjunction  with  the  above  statement 
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Applicant’s  Exhibit  No.  UG-8. 

UNITED  GAS  CORPORATION  AND  SUBSIDIARIES 
Estimated  Natural  Gas  Reserves  at  End  of  Year  Owned 
In  Fee,  Leased  or  Under  Purchase  Contract 
(Million  Cubic  Feet) 

, - Company  Estimates - » 


Ralph  E.  Davis 

Barns  Used 

Prior  to 

Present 

Year 

Estimates 

Dec.  31, 1945(2) 

Basis(l) 

1930  . 

2,321,832 

1931 . 

2,496,422 

1932  (June  30).... 

.  2,548,000 

2,206,509 

1933  . 

2,312,474 

1934  . 

2,680,514 

1935  . 

3,690,682 

1936  . 

— 

3,695,362 

1937  . 

...... 

3,872,265 

1938  . 

4,217,986 

1939  . 

4,251,090 

1940  . 

.  4,723,000 

4,312,220 

1941 . 

4,306,129 

1942  . 

...... 

4,399,506 

1943  . 

.  5,060,801 

4,777,527 

1944  . 

6,090,359 

1945  . 

.  6,568,000 

11,964,163 

1946 

— ... 

12,823,876 

1947  . 

12,925,437 

1948  . 

13,861,052 

1949  (Oct  31) .  15,175,000 

(l)  See  copy  of  Electric  Power  &  Light  Exhibit  U-36  before 

i  S.  E.  C.  in 

Docket  54-139  for  explanation  of  difference  in  estimating  basis. 

(2)  All  amounts  shown  are  on  a  pressure  base  of  14.4  pounds  plus  8  ounces. 
Prior  to  1943  reserves  were  estimated  on  a  pressure  base  of  14.4  pounds  plus 
10  ounces. 
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Applicant’s  Exhibit  No.  UG-9. 

UNITED  GAS  CORPORATION  AND  SUBSIDIARIES 


Estimated  Crude  Oil,  Natural  Gasoline  and  Condensate  Reserves 

At  End  of  Year 

(Barrels) 


Crude  Oil 

/ - (Company  Proportion) - n 


Natural  Gasoline 
/ - and  Condensate- 


Ralph  E.  Davis  Company  Ralph  E.  Davis  Company 
Year  Estimates  Estimates  Estimates  Estimates 

1930  _  2,226,2841 

1931  .  1,696,77s1 

1932  _  1,261, 0361 

1933  . . .....  1,629,59c1 

1934  . .  6,821,92s1 

1935  _ _  86,648,619 

1936  .  74,323,286 

1937  _ _  80,963,446 

1938  . .. .  78,752,060 

1939  . .  64,652,458 

1940  .  68,211,505 

1941  _  67,947,995 

1942  _  62,109,881 

1943  _  63,813,000  62,947,6182  21,364,000 

1944  _  53,904,127 

1945  _  66,882,000  64,996,200  41,257,000  43,576,318 

1946  _  59,708,975  42,504,627 

1947  . .  58,673,020  44,271,081 

1948  ..... .  54,332,720  45,286,952 

1949  (10/31) .  57,488,000  44,038,000 


1  Prior  to  December  31,  1935  the  company  estimated  oil  reserves  for  income  tax  depletion 
on  developed  tracts  only.  For  the  most  part  these  reserve  figures  were  established  by  means  of 
production-decline  curves  for  the  individual  wells.  Subsequently,  as  a  result  of  the  discovery 
of  Bodessa  and  Tom  O’Connor,  estimates  of  oil  reserves  for  both  developed  and  undeveloped 
proved  acreage  were  made. 

2  Electric  Power  &  Light  Exhibit  U-36  before  SEC  in  Docket  54-139  and  59-12  shows 
62,608,000  barrels  at  December  31,  1943. 
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Applicant’s  Exhibit  No.  UG-10. 

Proved  Recoverable  Reserves  of  Natural  Gas  in  United  States  as  of 

January  1,  1949 — AGA  Report1 

(in  billions  of  cubic  feet — 14.65  psia.,  at  60° F) 


Non- Associate2  Associated3 

Dissolved4 

Underground 

Storage5 

Total 

[isiana . . .  — 

18,910 

3,490 

1,578 

— 

23,978 

sissippi . . . 

1,744 

465 

296 

— 

2,505 

as.  . - . 

68,663 

16,725 

10,320 

— 

95,708 

Subtotal — Amount - 

89,317 

20,680 

12,194 

— 

122,191 

— %  of  U.  S.  total..... 

72.4% 

74.2% 

54.5% 

— 

70.3% 

lainder  of  U.  S  - - 

34,077 

7,197 

10,198 

206 

51,678 

XT*  Si  ''I’otsil . . 

123,394 

27,877 

22,392 

206 

173,869 

1  Excludes  shrinkage  caused  by  natural  gas  liquids  recovery. 

2  Non- associated  gas  is  free  gas  not  in  contact  with  crude  oil  in  the  reservoirs. 

2  Associated  gas  is  free  gas  in  contact  with  crude  oil  in  the  reservoirs. 

4  Dissolved  gas  is  gas  in  solution  with  crude  oil  in  the  reservoirs. 

8  Gas  held  in  underground  reservoirs  for  storage  purposes  only. 
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Applicant’s  Exhibit  No.  UG-11. 

UNITED  GAS  CORPORATION 

Gas  Distribution  Operations  Minor  Relative 
to  Other  System  Operations 


Applicant’s  Exhibit  No.  UG-11  A. 


(Opposite  23^ ) 


UNITED  GAS  CORPORATION 


THE  CORPORATION'S  INVESTMENT  IN  GAS  PLANT  PROPERTY  AND  EQUIPMENT 
IS  MINOR  COMPARED  WITH  ITS  INVESTMENT  IN  'NON-UTILITIES* 


PLANT,  PROPERTY,  EQUIPMENT 
AND  INVESTMENTS  AT  6/30/49 
OF  UNITED  GAS  CORPORATION 
$260,520,000 


Applicant’s  Exhibit  No.  UG-11B. 


(Opposite 


MILLIONS  OF  00LIAR3 


UNITED  GAS  CORPORATION 


CORPORATE  GROSS  INCOME  PRIMARILY  OERIVEO  FROM 
INCOME  OTHER  THAN  THE  COMPANY *S  'UTILITY1  OPERATIONS 


1939  1990  1991  1992  1993  1999  1995  1996  1997*  1998  1999** 

f  After  taxes  and  retirement  reserve  appropriations. 

•  After  credit  to  taxes  of  51.563.000  (51.075.000  credit  affecting  set  Operating  Revenues  and 
5508.000  credit  affecting  Other  incone  Net)  arising  from  non-recurring  deductions  of  premuim 
and  expense  on  redemption  of  3*  Service  Bonds. 

•*  12  months  June. 


CROSS  INCOME 


INCOME  FROM  INVESTMENTS  AND  OTHER  INCOME  -  NET 


CAS  NET  OPERATING  REVENUES t 


Millions  OF  DOLLARS 
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Applicant’s  Exhibit  No.  UG-11C. 

(Opposite 


UNITED  GAS  CORPORATION  AND  SUBSIDIARIES  CONSOLIDATED 


BULK  OF  PLANT  ANO  INVESTMENTS  OF  UNITED  GAS  SYSTEM 
REPRESENTS  •NON-UTILITY*  PROPERTY 


CONSOLIDATED  PLANT,  PROPERTY 
EQUIPMENT  AND  INVESTMENTS  AT  6/30/19 
$3*5. 939,000 


Represents  Plant.  Property  and  Equipment  of  United  Gas  Corporation. 


m 


Applicant’s  Exhibit  No.  UG-11D. 


(Opposite  jggr’J 


(.LIONS  OF  HCF 


••: . ;  ':<v'  '..r : 


,  •  V'i-y  /'•:/*, -<* ^F"?S«W0 

r  .’  '*■'  \  if 


UNITED  GAS  CORPORATION  AND  SUBSIDIARIES  CONSOLIDATED 

UNITED  GAS  SYSTEM  GAS  SALES  PRIMARILY  TO  LARGE  INDUSTRIALS 
POWER  PLANTS,  AND  OTHER  WHOLESALE  PURCHASERS 


TOTAL  CONSOLIDATED 
HCF  CAS  SALES  — 


PIPE  LIME  CAS  SALES 


DISTRIBUTION  PROPERTY  GAS  SALES 


1939  1940  1941  1942  1943  1944  1945  1946  1947  1948  1949 


Twelve  months  June. 


MILLIONS  OF  HCF 
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Applicant’s  Exhibit  No.  UG-11E. 

(Opposite  jggr5,) 


Revenues  of  Operating  Division  of  united  Gas  corporation. 
Twelve  months  June. 


Applicant’s  Exhibit  No.  UG-11F. 


(Opposite  IK&r*) 


MILLIONS  OF  OOLLANS 


UNITED  GAS  SYSTEM  NET  FROM  OPERATIONSt  DERIVED  PRIMARILY  FROM 

•NON-UTILITY*  BUSINESS 


1939  1940  194 1  1942  1943  1944  I94S  1943  1947  1943  1949* 


t  Before  Taxes,  retirement  and  depletion  appropriations. 
•  Twelve  months  June. 


MILLIONS  OF  OOLLANS 


Applicant’s  Exhibit  No.  UG-12A. 


(Opposite 


DOLLARS  PER  CUSTOMER  CERTS  PER  HCF  MCP 


COMPARATIVE  ARALYSI3  OF  RESIDENTIAL  NATURAL  GAS  SALES 


UNITED  GAS  CORPORATION  COMPAREO  WITH 
THE  INDUSTRY  AND  GULF  STATES  AREAt 
1945  -  1948 

LECESO 


HHHJ  Industry  (Total  united  States) 
Cut  f  States  Area 
R99S3  United  Gas  Corporation 


19*5  1946  1947  1946 


t  Texas.  Louisiana  and  Mississippi. 

JOUKCC:  Oat*  far  Unite*  Stetee  end  etetem  of  Teeee,  'eulelana  end  VleeleeSeet  taken  free 

See  fact*,  paklleked  kj  Aeerlcaa  See  Aeeecletlen.  United  See  date  attained 
free  kaake  af  eeeaant. 


DOLLARS  PER  CUSTOMER  CERTS  PER  MCP 


Applicant’s  Exhibit  No.  UG-12B. 


(Opposite  tSF) 


DOLLARS  PER  CUSTOMER  CENTS  PER  HCF  MCF 


COMPARATIVE  ANALYSIS  OF  COMMERCIAL  NATURAL  6  A  S  SALES 


UNITED  GAS  CORPORATION  COMPARED  WITH 
THE  INDUSTRY  AND  GULF  STATES  AREAt 
1945  -  1948 

LE6CID 

Industry  (Total  United  States) 

/S36I  Culf  States  area 

United  Cas  Corporation 


NOG 

300 

200 

100 

0 

50 

NO 

30 

20 

10 

0 

200 

150 

100 

50 

0 


too 


300 


200 


100 


0 

SO 

40 


S 

30  as 


20  £ 

w 

o 

10 

0 


200 


ISO  2 


u 

i  oo  S 


50  2 


1945  1946  1947  1948 


t  Texas.  Louisiana  and  Mississippi. 

Source:  0 1 1 ■  for  Unite*  State*  an*  etatee  of  Texas,  Louisiana  an*  elealsslppl  taken  from 

Cat. Facts,  puklltke*  ky  Soorlcan  Sat  Association.  Unite*  Css  *eta  oktalns* 
fro*  kook s • of  account. 
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Applicant’s  Exhibit  No.  UG-13. 
UNITED  GAS  SYSTEM 


Growing  Importance  of  Gasoline  Revenues  in  Relation 
To  Total  Natural  Gas  Revenues 
1939-1949 


Year 

Total  Revenues 
Natural  Gas 

€ 

Own 

Operations 

Gasoline  Revent 
Joint 

Operations 

ies - \ 

Total 

Ratio: 
Gasoline, 
Natl  Gas 

Total 

Gasoline 

Gallons 

1939.... 

...  $30,234,446 

$1,302,492 

$  90,705 

$  1,393,197 

.046 

37,048,505 

1940.... 

...  33,395,830 

932,610 

642,352 

1,574,962 

.047 

40,620,071 

1941.... 

35,766,733 

1,412,701 

791,672 

2,204,373 

.062 

41,740,504 

1942... 

...  38,803,127 

1,374,108 

916,620 

2,290,728 

.059 

40,897,922 

1943.... 

...  42,251,976 

1,756,108 

980,651 

2,736,759 

.065 

46,571,211 

1944.... 

...  46,413,295 

2,000,910 

1,309,523 

3,310,433 

.071 

53,008,820 

1945_.. 

...  47,896,734 

1,695,213 

1,244,282 

2,939,495 

.061 

46,176,968 

1946.... 

...  46,469,131 

2,727,468 

973,709 

3,701,177 

.080 

65,039,975 

1947.... 

...  52,914,405 

5,847,801 

1,372,698 

7,220,499 

.136 

94,362,880 

1948.... 

_  60,286,001 

9,240,010 

2,260,575 

11,500,585 

.191 

103,211,919 

1949*.. 

...  62,400,906 

8,460,966 

2,356,996 

10,817,962 

.173 

111,081,843 

*  12  Mo.  Sept.  30,  1949. 


Applicant’s  Exhibit  No.  UG-14. 
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UNITED  GAS  SYSTEM 

Principal  Natural  Gas  Constituents  Passed  Through  Five 
Major  Gasoline  Plants  in  1948  and  Amounts 
Extracted  as  Liquid  Fractions 


Methane  . 

Pound*  to  Plant 

3,162,100,000 

Pound*  Extracted  %  Extracted 

Ethane  _ _ 

261,670,000 

— 

— 

Propane  _ 

126,960,000 

20,792,000 

16.4 

Iso-butane . . 

42,680,000 

19,397,000 

45.4 

N-butane . 

60,680,000 

51,030,000 

84.1 

Pentanes  plus _ 

371,317,000 

367,592,000 

99.0 

Total _ 

4,025,407,000 

458,811,000 

11.4 

Applicant’s  Exhibit  No.  UG-20. 
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(Opposite 


9 


RESIDENTIAL  AND  COMMERCIAL  REVENUES 
IN  PERCENT  OF 

TOTAL  REVENUES  FROM  OAS  SALES 
AND 


113383d 


6*61  It  Zk  9k  9k  kk  tk  Ik  Ik  Ok  6t  II  it  It  91  kl  II  II  IIAI 


% 


318 


Applicant’s  Exhibit  No.  UG-23. 

(Opposite  jjsgf5,) 


RESIDENTIAL  AND  COMMERCIAL  REVENUES 
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PRECEDENT  AGREEMENT 

(RELATING  TO  A  GAS  SALES  CONTRACT) 


BETWEEN 


UNITED  GAS  PIPE  LINE  COMPANY 
(SELLER) 

AND 

TEXAS  EASTERN  TRANSMISSION  CORPORATION 

(BUYER) 


Dated:  May  25,  1950 
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UNITED  GAS  PIPE  LINE  COMPANY 
SHREVEPORT  92,  LOUISIANA 

May  25, 1950 

Texas  Eastern  Transmission  Corporation 
Post  Office  Box  1612 
Shreveport  94,  Louisiana 

Gentlemen : 

We  have  had  various  discussions  with  you  relative  to 
our  supplying  you  with  natural  gas  in  connection  with  your 
expansion  program  proposed  in  FPC  Docket  G-1012,  as 
amended,  and  as  you  propose  to  amend  the  same  to  pro¬ 
vide  for  the  construction  and  operation  of  a  proposed  pipe 
line  from  a  point  near  Kosciusko,  Mississippi  to  connect 
with  your  present  system  at  a  point  in  Pennsylvania,  and 
as  proposed  in  a  certain  Precedent  Agreement  between  you 
and  others,  dated  April  20,  1950,  respecting  the  storage 
of  gas.  We  likewise  have  under  consideration  plans  for 
strengthening  and  enlarging  our  present  pipe  line  system 
by  the  construction  of  certain  additional  facilities  and  the 
making  of  additional  interconnections  between  various 
points  in  our  system,  which  proposed  additions  include  a 
pipe  line  extending  from  the  Louisiana  Gulf  Coast  to  a 
point  of  connection  with  your  proposed  line  near  Kosciusko, 
Mississippi,  a  pipe  line  extending  from  South  Texas  to 
Monroe,  Louisiana  and  an  additional  connecting  line 
between  Monroe,  Louisiana  and  Jackson,  Mississippi 
Upon  completion  of  our  said  additional  facilities,  we  will 
have  a  supply  of  gas  available  for  delivery  to  you  from  our 
said  pipe  line  system  as  so  strengthened  and  enlarged. 

It  is  hereby  agreed  between  you  (hereinafter  sometimes 
called  “Texas  Eastern,’)  and  ourselves  (hereinafter  some¬ 
times  called  “United”)  that,  subject  to  the  conditions  here¬ 
inafter  set  forth,  you  and  we  will  enter  into  a  written  gas 
sales  contract,  in  the  form  of  contract  attached  hereto  as 
Exhibit  “A”,  with  such  changes  therein  as  you  and  we  may 
agree  upon,  whereby  we  will  supply  your  above  mentioned 


/ 
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proposed  additions  to  your  pipe  line  system  with  quantities 
of  gas  from  our  pipe  line  system  as  enlarged  and  strength¬ 
ened  by  our  above  mentioned  proposed  additions. 

This  agreement  is  subject  to  the  following  conditions: 

(1)  The  negotiation  and  consummation  by  United 
of  a  plan  or  arrangement  on  terms  and  conditions  sat¬ 
isfactory  to  United  and  to  United  Gas  Corporation  for 
the  financing  by  United  of  the  cost  of  the  above  men¬ 
tioned  proposed  additional  facilities  to  be  constructed 
by  United  and  the  approval  and  authorization  of  said 
plan  or  arrangement  by  all  regulatory  bodies  having 
jurisdiction. 

(2)  The  negotiation  and  consummation  by  Texas 
Eastern  of  a  plan  or  arrangement  on  terms  and  condi¬ 
tions  satisfactory  to  it  for  the  financing  by  it  of  the 
cost  of  its  above  mentioned  proposed  expansion  pro¬ 
gram  and  the  approval  and  authorization  of  said  plan 
or  arrangement  by  all  regulatory  bodies  having  juris¬ 
diction. 

(3)  The  obtaining  by  Texas  Eastern  and  by  United 
from  the  Federal  Power  Commission  of  such  certifi¬ 
cates  of  public  convenience  and  necessity,  as  well  as 
any  and  all  other  authorizations,  permits,  consents,  and 
approvals  as  may  be  necessary,  in  form  and  on  terms 
and  conditions  satisfactory  to  the  party  applying  there¬ 
for,  as  may  be  required  for  the  construction  and  opera¬ 
tion  of  the  above  mentioned  proposed  additions  to 
Texas  Eastern’s  pipe  line  system  and  to  United’s  pipe 
line  system  respectively,  and  authorizing  all  deliveries 
for  which  authority  or  approval  is  sought,  at  the  rates 
and  on  the  terms  and  conditions  proposed  in  the  appli¬ 
cations  for  such  authority  or  approval. 

(4)  The  obtaining  by  Texas  Eastern  and  by  United 
from  all  federal  and  state  regulatory  bodies  having 
jurisdiction  of  all  other  permits,  consents,  approvals, 
and  permission  as  may  be  required  for  the  construction 
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and  operation  of  the  said  parties’  above  mentioned 
respective  proposed  additional  facilities. 


Texas  Eastern  and  United  shall,  with  dne  diligence,  pro¬ 
ceed  in  an  expeditious  manner  and  in  a  good  faith  effort  to 
satisfy  all  of  the  above  conditions ;  provided,  however,  that, 
in  seeking  authorizations,  permits,  consents,  approvals  or 
any  other  action  required  to  be  taken  by  any  regulatory 
body  pursuant  to  the  above  conditions,  United  and  Texas 
Eastern  shall  each  have  the  right  to  file  and  prosecute  any 
such  applications  in  such  manner  as  it  deems,  in  its  own 
good  faith  judgment,  to  be  in  its  best  interest  and  to  that 
end  may  file  whatever  petition,  pleading,  motion  (including 
motion  for  dismissal)  as  it  may  consider  desirable. 

In  the  event  any  one  or  more  of  the  conditions  herein¬ 
above  set  forth  shall  not  have  been  met  or  complied  with  on 
or  before  January  1,  1951,  either  party  may  terminate  this 
agreement  before  January  25,  1951  upon  written  notice 
given  on  or  before  January  10,  1951  to  the  other  party,  in 
which  event  both  parties  shall  be  relieved  of  any  liability 
hereunder. 

As  soon  as  the  conditions  set  forth  above  have  been 
satisfied,  and  provided  this  agreement  shall  not  have  been 
terminated  as  above  provided,  then  United  and  Texas  East¬ 
ern  shall  execute  and  deliver  said  agreement  between  them 
in  the  form  attached  hereto  as  Exhibit  4 ‘A”,  with  such 
changes  therein  as  may  be  agreed  upon  by  them. 

If  you  are  agreeable  to  the  foregoing  please  so  indicate 
in  the  space  provided  below,  thus  constituting  this  an  agree¬ 
ment  between  us,  our  respective  successors  and  assigns. 


United  Gas  Pipe  Line  Company 


Accepted  and  agreed  to : 


By  /s/  N.  C.  McGowen 

President 


Texas  Eastern  Transmission  Corporation 

By  /s/  R.  H.  Hargrove 

President 
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Exhibit  A. 

GAS  SALES  CONTRACT 

THIS  AGREEMENT,  made  and  entered  into  this _ 

day  of  _ ,  1950,  by  and  between  United  Gas  Pipe 

Line  Company,  a  Delaware  corporation  (hereinafter 
referred  to  as  “Seller”),  and  Texas  Eastern  Transmission 
Corporation,  a  Delaware  corporation  (hereinafter  referred 
to  as  “Bnyer”) ; 

WITNESSETH  : 

Whereas,  Buyer  proposes  to  construct  additions  to  its 
natural  gas  pipe  line  system  as  authorized  by  Certificate  of 
Public  Convenience  and  Necessity  issued  by  the  Federal 
Power  Commission  in  Docket  No.  G-1012,  and  desires  to 
secure  a  supply  of  natural  gas  sufficient  to  meet  the  addi¬ 
tional  requirements  of  said  pipe  line  system  resulting  from 
the  construction  of  such  additional  facilities ;  and 

Whereas,  Seller  owns  and  operates  an  extensive  natural 
gas  pipe  line  system  in  portions  of  the  States  of  Louisiana, 
Texas  and  Mississippi,  and  proposes  to  strengthen  and 
enlarge  such  system  by  the  construction  of  certain  addi¬ 
tional  facilities  as  authorized  by  Certificate  of  Public 
Convenience  and  Necessity  issued  by  the  Federal  Power 
Commission  in  Docket  No.  G-  ,  and  upon  completion  of 
such  additional  facilities  Seller  will  have  a  supply  of  gas 
available  for  delivery  to  Buyer  from  its  said  pipe  line 
system,  as  so  strengthened  and  enlarged ; 

Now,  therefore,  in  consideration  of  the  premises  and 
the  mutual  covenants  and  agreements  herein  contained,  the 
parties  hereto  do  hereby  covenant  and  agree  as  follows : 

Article  1. 

Subject  to  all  the  terms,  conditions  and  limitations  here¬ 
inafter  set  forth,  Seller  agrees  to  sell  and  deliver  or  cause 
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to  be  delivered  to  Buyer  and  Buyer  agrees  to  purchase 
and  receive  from  Seller  and  pay  Seller  for  natural  gas  in 
the  manner  and  in  the  quantities  hereinafter  provided. 

Article  2. 

Seller  agrees  to  sell  and  deliver  to  Buyer  hereunder 
each  day  such  quantities  of  gas  as  Buyer  may  request; 
provided,  however,  that  Seller  shall  not  in  any  event,  ever 
be  obligated  to  deliver  to  Buyer  hereunder  in  any  one  day 
a  quantity  of  gas  in  excess  of  the  Maximum  Daily  Quantity. 
For  the  purposes  hereof,  the  term  “Maximum  Daily  Quan¬ 
tity”  shall  mean  a  quantity  of  three  hundred  eighty-seven 
thousand  (387,000)  MCF  of  gas,  unless  and  until  said 
quantity  is  decreased  in  the  manner  hereinafter  provided 
for,  in  which  event  said  term  shall  mean  such  decreased 
quantity. 

Buyer  shall  have  the  right  to  purchase  and  receive  from 
Seller  hereunder  each  day  such  quantities  of  gas  as  it  may 
request,  up  to,  but  not  in  excess  of,  the  Maximum  Daily 
Quantity;  provided,  however,  that  Buyer  shall  take  from 
Seller  hereunder  and  pay  Seller  for  quantities  of  gas  during 
each  contract  year  which  are  at  least  equal  to  the  Annual 
Minimum  Quantity  during  such  contract  year,  or  shall  pay 
to  Seller,  in  the  event  Buyer  does  not  take  from  Seller 
hereunder  said  Annual  Minimum  Quantity  during  such 
contract  year,  the  Annual  Minimum  Bill  provided  for  in 
Article  7  hereof.  For  the  purposes  hereof,  the  term  “Annual 
Minimum  Quantity”  shall  mean  a  quantity  of  one  hundred 
thirty-four  million  (134,000,000)  MCF  of  gas,  unless  and 
until  said  quantity  is  decreased  in  the  manner  hereinafter 
provided  for,  in  which  event  said  term  shall  mean  such 
decreased  quantity.  The  term  “contract  year”,  as  used 
herein,  shall  mean  a  period  of  twelve  (12)  consecutive 
months  beginning  on  the  first  day  of  the  second  billing 
month  hereunder,  or  any  anniversary  of  such  date. 
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If,  at  any  time  and  from  time  to  time,  during  the  term 
hereof,  Seller  shall  be  unable,  for  any  five  (5)  consecutive 
days,  or  for  a  total  of  ten  (10)  days,  whether  or  not  con¬ 
secutive,  during  any  one  billing  month,  to  deliver  to  Buyer, 
for  any  reason  other  than  dispatching  variations,  Unavoid¬ 
able  Accident,  or  failure  of  Buyer  to  afford  Seller  a  reason¬ 
able  opportunity  to  make  such  delivery,  the  quantities  of 
gas  requested  by  Buyer  on  such  day  or  days,  up  to  the 
Maximum  Daily  Quantity  then  in  effect,  then  Buyer  shall 
have  the  right,  at  its  option,  to  reduce  such  Maximum  Daily 
Quantity  by  subtracting  therefrom  an  amount  equal  to  the 
average  of  Seller’s  deficiencies  in  delivery  on  such  day  or 
days  below  said  Maximum  Daily  Quantity.  Buyer  shall 
notify  Seller  in  writing  of  its  election  to  exercise  its  option 
to  so  reduce  the  Maximum  Daily  Quantity  within  sixty  (60) 
days  from  the  date  its  right  to  do  so  accrues,  or  said  option 
shall  be  waived,  but  no  such  waiver  shall  operate  or  be 
construed  as  a  waiver  of  any  right  to  exercise  said  option 
which  may  arise  in  the  future.  Any  reduction  so  made  in 
the  Maximum  Daily  Quantity  shall  be  effective  on  the  first 
day  of  the  billing  month  immediately  following  the  date  of 
such  notice,  and  such  reduced  Maximum  Daily  Quantity 
shall  continue  in  effect  thereafter  unless  and  until  further 
reduced  pursuant  to  the  provisions  hereof. 

If,  at  any  time,  and  as  often  as,  the  Maximum  Daily 
Quantity  is  reduced,  pursuant  to  the  provisions  of  this 
Article  2,  the  Annual  Minimum  Quantity  shall  likewise, 
and  at  the  same  time,  be  reduced  in  the  same  proportion 
that  the  Maximum  Daily  Quantity  was  so  reduced;  and 
such  reduced  Annual  Minimum  Quantity  shall  remain  in 
effect  thereafter  unless  and  until  further  reduced  pursuant 
to  the  provisions  hereof;  provided,  however,  that  for  the 
contract  year  in  which  such  reduction  occurs  the  reduced 
Annual  Minimum  Quantity  shall  be  the  sum  of  (i)  an 
amount  equal  to  one- twelfth  (1/12)  of  the  Annual  Minimum 
Quantity  in  effect  prior  to  such  reduction,  multiplied  by 
the  number  of  months  in  such  contract  year  during  which 
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said  unreduced  Annual  Minimum  Quantity  was  in  effect, 
plus  (ii)  an  amount  equal  to  one-twelfth  (1/12)  of  the 
Annual  Minimum  Quantity  as  so  reduced,  multiplied  by 
the  number  of  months  in  such  contract  year  during  which 
such  reduced  Annual  Minimum  Quantity  was  in  effect. 

For  the  purposes  of  this  Article  2,  the  term  “Unavoid¬ 
able  Accident”  shall  mean  acts  of  God,  strikes,  lockouts,  or 
other  industrial  disturbances,  acts  of  the  public  enemy, 
wars,  blockades,  insurrections,  riots,  epidemics,  landslides, 
lightning,  earthquakes,  fires,  storms,  floods,  washouts, 
arrests  and  restraint  of  rulers  and  people,  civil  disturb¬ 
ances,  explosions,  breakage  or  accident  to  wells,  machinery 
or  lines  of  pipe,  the  necessity  for  making  repairs  or  altera¬ 
tions  thereto,  freezing  of  wells  or  lines  of  pipe,  and  any 
other  causes,  whether  of  the  kind  herein  enumerated  or 
otherwise,  not  within  the  control  of  the  party  claiming  the 
existence  of  an  unavoidable  accident;  provided,  however, 
that  said  term  shall  not  mean  or  include  any  cause  which 
by  the  exercise  of  due  diligence  the  party  claiming  the 
existence  of  an  unavoidable  accident  is  able  to  overcome; 
and  provided,  further,  that  in  no  event  shall  said  term  mean 
or  include  partial  or  entire  failure  or  depletion  of  gas  wells 
or  sources  of  supply  where  such  failure  or  depletion  results 
from  or  is  due  to  the  exhaustion  or  insufficiency  of  gas  in 
said  wells  or  sources  of  supply. 

Akticle  3. 

The  point  of  delivery  of  the  gas  to  be  delivered  by 
Seller  to  Buyer  hereunder  shall  be  at  the  outlet  side  of  the 
metering  station  to  be  constructed  by  Seller  and  located  at 
a  point  to  be  mutually  agreed  upon,  located  south  of  but 
near  Kosciusko,  Mississippi. 

In  the  event  the  parties  agree  that  Seller’s  metering 
station  shall  be  located  upon  lands  owned  by  Buyer,  then 
and  in  that  event  Buyer  agrees  to  execute  in  favor  of  Seller 
a  surface  lease,  in  a  form  agreeable  to  Seller,  covering  the 
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portion  of  the  property  occupied  by  such  metering  station, 
which  lease  shall  run  concurrently  with  this  contract  and 
any  and  all  extensions  thereof.  Bnyer  likewise  agrees  to 
grant  Seller,  after  the  termination  of  this  contract  or  any 
extensions  thereof,  a  reasonable  time  within  which  to 
remove  the  facilities  which  Seller  has  installed. 

As  between  the  parties  hereto,  Seller  shall  be  in  control 
and  possession  of  gas  deliverable  hereunder  and  responsible 
for  any  damage  or  injury  caused  thereby  until  the  same  shall 
have  been  delivered  to  Buyer,  after  which  delivery  Buyer 
shall  be  in  exclusive  control  and  possession  thereof  and 
responsible  for  any  injury  or  damage  caused  thereby. 

The  gas  to  be  delivered  hereunder  shall  be  delivered  by 
Seller  to  Buyer  at  the  herein  described  delivery  point  at 
the  varying  pressures  existing  in  Seller’s  pipe  line  from 
time  to  time  at  such  point  of  delivery  and  Seller  agrees 
that  such  delivery  pressure  will  not  be  less  than  six  hun¬ 
dred  (600)  pounds  per  square  inch  gauge. 

Article  4. 

Seller  shall  furnish,  install,  operate  and  maintain,  at 
its  own  expense  at  said  point  of  delivery  the  meters,  instru¬ 
ments  and  equipment  of  standard  type  necessary  to  measure 
properly,  in  accordance  with  Article  5  hereof,  the  gas  to  be 
delivered  under  this  contract.  Seller  shall  likewise  furnish, 
install,  operate  and  maintain,  at  its  own  expense,  such 
instruments  and  equipment  as  may  be  necessary  at  points 
other  than  the  point  of  delivery  hereunder  to  obtain  the 
information  to  measure  properly,  in  accordance  with  Article 
5  hereof,  the  gas  to  be  delivered  under  this  contract.  The 
metering  and  other  equipment  installed  by  Seller,  together 
with  any  buildings  erected  by  it  for  such  equipment,  shall 
be  and  remain  its  property. 

Buyer  shall  have  access  to  said  metering  equipment  at 
all  reasonable  times,  but  the  reading,  calibration  and  adjust¬ 
ment  thereof  and  changing  of  charts  shall  be  done  only  by 
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the  employees  or  agents  of  Seller.  Charts  and  records  from 
snch  metering  equipment  shall  remain  the  property  of 
Seller.  Upon  request  of  Buyer,  Seller  will  submit  to  Buyer 
records  and  charts  from  its  metering  equipment,  together 
with  calculations  therefrom,  for  Buyer’s  inspection  and 
verification,  subject  to  return  by  Buyer  within  ten  (10) 
days  after  receipt  thereof,  after  which  return  the  charts 
and  records  shall  be  kept  on  file  by  Seller  for  the  mutual 
use  of  both  parties  for  a  period  of  one  (1)  year. 

Buyer  may,  at  its  option  and  expense,  install  and  operate 
meters,  instruments  and  equipment  of  standard  type  to 
check  Seller’s  meters,  instruments  and  equipment,  but  the 
measurement  of  gas  for  the  purpose  of  this  contract  shall 
be  by  Seller’s  meters  only,  except  in  cases  hereinafter 
specifically  provided  to  the  contrary.  The  meters,  instru¬ 
ments  and  equipment  installed  by  Buyer  shall  be  subject 
at  all  reasonable  times  to  inspection  or  examination  by 
Seller,  but  the  reading,  calibration  and  adjustment  thereof 
and  changing  of  charts  shall  be  done  only  by  Buyer. 

Each  party  shall  give  to  the  other  party  notice  of  the 
time  of  all  tests  of  meters  sufficiently  in  advance  of  the 
holding  of  the  test  so  that  the  other  party  may  conveniently 
have  its  representatives  present,  provided,  however,  that  if 
either  party  has  given  such  notice  to  the  other  party  and  the 
other  party  is  not  present  at  the  time  specified,  then  the 
party  giving  the  notice  may  proceed  with  the  test  as  though 
the  other  party  were  present. 

At  least  once  each  thirty  (30)  days  on  a  date  as  near 
the  first  (1st)  of  each  month  as  practicable,  Seller  shall 
calibrate  its  orifice  meters  and  recording  instruments  all 
in  the  presence  of  representatives  of  Buyer,  as  hereinabove 
provided  in  this  article,  and  the  parties  shall  jointly  observe 
any  adjustments  which  are  made  to  the  meters,  and,  if  the 
check  meters  hereinbefore  provided  for  have  been  installed, 
the  same  shall  also  be  calibrated  by  Buyer  in  the  presence 
of  representatives  of  Seller,  and  the  parties  shall  jointly 
observe  any  adjustments. 
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If,  upon  any  test,  the  percentage  of  inaccuracy  of  any 
metering  equipment  is  found  to  be  in  excess  of  two  per 
cent  (2%),  registrations  thereof  shall  be  corrected  for  a 
period  extending  back  to  the  time  such  inaccuracy  occurred, 
if  such  time  is  ascertainable,  and,  if  not  ascertainable,  then 
back  one-half  of  the  time  elapsed  since  the  last  date  of 
calibration.  If,  for  any  reason,  meters  are  out  of  service 
or  out  of  repair,  so  that  the  amount  of  gas  delivered  cannot 
be  ascertained  or  computed  from  the  readings  thereof,  the 
gas  delivered  during  the  period  such  meters  are  out  of 
service  or  out  of  repair  shall  be  estimated  and  agreed  upon 
by  the  parties  hereto  upon  the  basis  of  the  best  data  avail¬ 
able,  using  the  first  of  the  following  methods  which  is 
feasible:  (a)  by  using  the  registration  of  any  check  meter 
or  meters  if  installed  and  accurately  registering;  (b)  by 
correcting  the  error  if  the  percentage  of  error  is  ascertain¬ 
able  by  calibration,  test  or  mathematical  calculation;  (c)  by 
estimating  the  quantity  of  delivery  by  deliveries  during 
preceding  periods  under  similar  conditions  when  the  meter 
was  registering  accurately. 

Article  5. 

The  term  “MCF”,  as  used  herein,  represents  one  thou¬ 
sand  (1000)  cubic  feet  of  gas.  A  “cubic  foot  of  gas,”  for 
the  purpose  of  measurement  of  the  gas  delivered  hereunder, 
is  the  amount  of  gas  necessary  to  fill  a  cubic  foot  of  space 
when  the  gas  is  at  a  base  pressure  of  ten  (10)  ounces  gauge 
pressure  above  fourteen  and  four-tenths  (14.4)  pounds  per 
square  inch  atmospheric  pressure  and  at  a  base  temperature 
of  sixty  (60)  degrees  Fahrenheit,  and  the  gas  volumes  shall 
be  computed  into  such  units  in  the  manner  described  below. 
Recognizing  that  the  atmospheric  pressure  may  vary  some¬ 
what  from  time  to  time  and  that  the  average  atmospheric 
pressure  is  approximately  fourteen  and  four-tenths  (14.4) 
pounds  per  square  inch,  it  is  agreed  that  for  the  purpose 
of  measurement  and  computation,  the  atmospheric  pres- 
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sure  shall  be  assumed  to  be  fourteen  and  four-tenths  (14.4) 
pounds  per  square  inch,  regardless  of  the  actual  atmos¬ 
pheric  pressure  at  which  the  gas  is  delivered  and  measured. 
The  computations  of  the  volumes  of  gas  measured  shall  be 
made  in  accordance  with  the  following  paragraphs  (1)  to 
(8)  inclusive: 

(1)  The  hourly  orifice  coefficient  for  each  meter 
shall  be  calculated  at  the  above  base  pressure  and  base 
temperature,  at  a  flowing  temperature  of  sixty  (60) 
degrees  Fahrenheit  and  for  gas  of  six  hundred-thou¬ 
sandths  (.600)  specific  gravity. 

(2)  Recognizing  that  the  average  flowing  temper¬ 
ature  at  the  orifice  plate  affects  the  calculation  of  the 
volume  of  gas  measured  and  that  such  temperature 
may  vary  from  time  to  time,  it  is  agreed  (a)  that  the 
temperature  of  the  gas  shall  be  determined  by  means 
of  a  recording  thermometer  of  standard  manufacture 
acceptable  to  both  parties  and  so  installed  that  it  may 
properly  record  the  temperature  of  the  gas  flowing 
through  the  meter  or  meters,  and  (b)  that  the  average 
of  the  twenty-four  (24)  hour  record  from  the  record¬ 
ing  thermometer  shall  be  deemed  to  be  the  gas  tem¬ 
perature  for  that  day,  and  the  orifice  coefficient  as  cal¬ 
culated  in  (1)  above  shall  be  corrected  daily  for  each 
degree  of  variation  in  the  average  temperature  from 
sixty  (60)  degrees  Fahrenheit. 

(3)  And  further  recognizing  that  the  specific  gravity 
of  the  gas  affects  the  calculation  of  the  volume  of  gas 
measured,  and  that  such  gravity  may  vary  from  time 
to  time,  it  is  agreed  that  the  specific  gravity  of  the  gas 
shall  be  determined  by  a  recording  gravitometer  of 
standard  manufacture  acceptable  to  both  parties  and 
so  installed  by  Seller  that  the  specific  gravity  of  the 
gas  will  be  properly  determined ;  or,  if  Seller  does  not 
consider  it  necessary  to  install  a  recording  gravitometer 
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at  the  point  where  tests  are  to  be  made,  spot  tests  shall 
be  made  with  an  Edwards  type  gas  balance,  or  by  snch 
other  method  as  shall  be  agreed  npon  between  the 
parties. 

If  the  recording  gravitometer  is  nsed,  the  average 
of  the  twentv-fonr  (24)  honr  record  for  the  recording 
instrument  shall  be  deemed  to  be  the  specific  gravity 
of  the  gas  for  that  day  and  the  orifice  coefficient  as 
calculated  in  (1)  above  shall  be  corrected  daily  for 
each  one-thousandth  (.001)  variation  from  six  hundred 
thousandths  (.600).  If  the  spot  test  method  is  used, 
the  specific  gravity  of  the  natural  gas  delivered  here¬ 
under  shall  be  determined  once  monthly  on  a  day  as 
near  the  first  (1st)  of  the  month  as  is  practicable,  or 
as  much  oftener  as  is  found  necessary  in  practice.  The 
result  obtained  from  the  test  made  on  or  near  the  first 
(1st)  of  the  month  shall  be  deemed  to  be  the  specific 
gravity  of  the  gas  during  that  billing  month  and  the 
orifice  coefficient  as  calculated  in  (1)  shall  be  corrected 
accordingly  for  each  one-thousandth  (.001)  variation 
from  six  hundred  thousandths  (.600).  Any  special 
test  which  is  made  shall  be  applicable  from  the  day 
made  until  the  next  regular  test  or  other  special  test 
is  made. 

(4)  Exact  measurements  of  inside  diameters  of 
pipe  runs  and  orifices  shall  be  obtained  by  means  of  a 
micrometer  to  the  nearest  one-thousandth  (.001)  inch, 
which  measurements  shall  be  used  in  computations  of 
coefficients. 

(5)  Pressure  taps  for  meter  installations  shall  be 
taken  from  pipe  runs  two  and  one-half  (2*A)  inside 
pipe  diameters  upstream  and  eight  (8)  inside  pipe 
diameters  downstream  from  the  orifice. 

(6)  All  orifice  meter  computations  required  in  this 
Article  5  shall  be  made  in  accordance  with  formulae 
and  tables  contained  in  Metric  Metal  Works  Bulletin 
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E-2  (Revised  1931).  In  the  computations  of  the  hourly 
orifice  coefficient,  the  calculation  of  “X”  shall  be  car¬ 
ried  to  six  (6)  decimals  and  “O'”  shall  be  determined 
to  three  (3)  decimal  places  by  interpolations  from 
tables  on  Pages  76  and  77  of  Metric  Metal  Works  Bul¬ 
letin  E-2  (Revised  1931).  The  pressure  base,  flowing 
temperature  and  specific  gravity  factors  used  shall 
consist  of  four  (4)  significant  figures,  unless  the  first 
(1st)  digit  is  “1”,  in  which  case  five  (5)  significant 
figures  shall  be  used. 

(7)  In  determining  the  volume  of  gas  delivered 
through  the  orifice  during  a  daily  period,  either  the 
observation  method  or  the  orifice  chart  integrator  shall 
be  used  in  reading  the  meter  chart.  The  sum  of  the 
extensions  obtained  from  the  reading  or  integration  of 
the  meter  chart  shall  be  multiplied  by  the  hourly  orifice 
coefficient,  corrected  in  accordance  with  paragraphs  (2) 
and  (3)  above,  to  obtain  the  gas  volume  for  that  chart. 

(8)  The  volumes  of  gas  as  determined  in  the  man¬ 
ner  described  above  shall  be  adjusted  to  give  effect  to 
the  deviation  of  such  gas  from  Boyle ’s  Law,  as  follows : 

(a)  There  shall  be  determined  the  average  pres¬ 
sure  (gauge)  at  which  the  gas  was  delivered  during 
the  period  under  consideration; 

(b)  There  shall  be  determined  the  average  tem¬ 
perature  at  which  the  gas  was  delivered  during  the 
period  under  consideration ; 

(c)  There  shall  be  selected  from  the  table  of 
multipliers  attached  hereto  and  made  a  part  hereof, 
and  identified  as  Exhibit  “A”,  the  multiplier  corre¬ 
sponding  to  the  average  pressure  and  the  average 
temperature  as  determined  in  (a)  and  (b)  above; 

(d)  The  corrected  volume  of  gas  for  the  period 
under  consideration  shall  be  the  result  obtained  by 
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multiplying  the  volume  of  gas  determined  in  the 
manner  above  set  forth  by  the  multiplier  determined 
in  (c)  above. 

If  at  any  time  the  composition  of  the  gas  delivered 
to  Buyer  hereunder  shall  have  materially  changed  so 
that  the  multipliers  set  out  in  said  Exhibit  “A”  are  no 
longer  reasonable,  either  party  may  call  for  a  review 
of  such  multipliers. 


Article  6. 

The  gas  delivered  hereunder  shall  be  merchantable  gas 
and: 

(a)  Shall  be  dehydrated  by  Seller  and  shall  in  no 
event  have  a  water  content  in  excess  of  seven  (7) 
pounds  of  water  per  million  (1,000,000)  cubic  feet  of 
gas  measured  at  a  pressure  base  of  fourteen  and  seven- 
tenths  (14.7)  pounds  per  square  inch  and  at  a  tempera¬ 
ture  of  sixty  degrees  (60°)  Fahrenheit,  as  determined 
by  dew-point  apparatus  approved  by  the  Bureau  of 
Mines. 

(b)  Shall  be  commercially  free  from  hydrogen  sul¬ 
phide  and  shall  not  contain  more  than  one  (1)  grain  of 
hydrogen  sulphide  per  hundred  (100)  cubic  feet  as 
determined  by  quantitative  test  after  the  presence  of 
hydrogen  sulphide  has  been  indicated  by  qualitative 
test,  which  shall  consist  of  exposing  a  strip  of  white 
filter  paper  recently  moistened  with  a  solution  of  one 
hundred  (100)  grains  of  lead  acetate  in  one  hundred 
(100)  cubic  centimeters  of  water  to  be  exposed  to  the 
gas  for  one  and  one-half  (1%)  minutes  in  an  apparatus 
previously  purged,  through  which  the  gas  is  flowing  at 
the  rate  of  approximately  five  (5)  cubic  feet  per  hour, 
the  gas  from  the  jet  not  impinging  upon  the  test  paper, 
and  which  qualitative  test  shall  be  deemed  to  be  satis¬ 
fied  if,  after  this  exposure,  the  test  paper  is  found  not 
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distinctly  darker  than  a  second  paper  freshly  moistened 
with  a  solution  not  exposed  to  the  gas. 

(c)  Shall  not  contain  more  than  twenty  (20)  grains 
of  total  sulphur  per  one  hundred  (100)  cubic  feet. 

(d)  Shall  not  contain  in  excess  of: 

(i)  Three  per  cent  (3%)  by  volume  of  carbon 
dioxide ; 

(ii)  Four  per  cent  (4%)  by  volume  of  oxygen;  or 

(iii)  Two-tenths  (0.2)  gallons  per  thousand 
(1,000)  cubic  feet  of  those  certain  liquefiable  hydro¬ 
carbons  commonly  referred  to  as  natural  gasoline,  as 
determined  by  the  charcoal  adsorption  method  as 
prescribed  by  the  American  Gas  Association  in  its 
testing  code  #101,  effective  January  1, 1933. 

In  the  event  that  the  total  heating  value  of  the  gas  ten¬ 
dered  for  delivery  hereunder  falls  below  one  thousand 
(1,000)  British  thermal  units  per  cubic  foot,  Buyer  shall 
have  the  option  to  refuse  to  accept  said  gas  so  long  as  said 
total  heating  value  remains  below  one  thousand  (1,000) 
British  thermal  units  per  cubic  foot,  provided,  and  to  the 
extent,  that  any  of  Buyer’s  customers  rejects  the  gas  deliv¬ 
ered  by  Seller  hereunder.  The  total  heating  value  of  the 
gas  in  British  thermal  units  per  cubic  foot  shall  be  deter¬ 
mined  by  Seller  at  intervals  of  not  more  than  ninety  (90) 
days  by  means  of  some  approved  method  of  general  use  in 
the  gas  industry.  Buyer  shall  have  the  right  to  determine, 
at  such  time  or  times  as  it  may  desire,  the  total  heating 
value  of  the  gas  in  British  thermal  units  per  cubic  foot  by 
means  of  some  approved  method  of  general  use  in  the  gas 
industry.  Each  party  shall  conduct  at  its  own  expense  the 
test  or  tests  made  by  it.  Each  party  shall  give  to  the  other 
notice  of  the  time  of  all  tests  for  determining  the  British 
thermal  unit  content  of  the  gas  to  be  conducted  by  such 
party  reasonably  in  advance  of  making  the  test  in  order 
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that  the  other  party  may  conveniently  have  its  representa¬ 
tive  present.  Should  there  be  any  material  variance 
between  tests  by  Buyer  and  by  Seller,  a  joint  test  will  be 
run  and  will  be  controlling,  effective  from  the  first  day  of 
the  calendar  month  preceding  such  joint  test.  The  British 
thermal  unit  content  per  cubic  foot  shall  be  determined  for 
a  cubic  foot  of  gas  at  a  temperature  of  sixty  degrees  (60°) 
Fahrenheit  when  saturated  with  water  vapor  and  at  an 
absolute  pressure  equivalent  to  thirty  inches  (30")  of  mer¬ 
cury  at  thirty-two  degrees  (32°)  Fahrenheit. 

Except  as  otherwise  specifically  provided  to  the  con¬ 
trary  in  this  Article  6,  all  measurements  of  gas  required 
in  this  Article  6  shall  be  at  a  temperature  of  sixty  degrees 
(60°)  Fahrenheit  and  at  an  absolute  pressure  equivalent  to 
thirty  inches  (30")  of  mercury  at  thirty-two  degrees  (32°) 
Fahrenheit.  In  addition  to  meeting  the  above  specifica¬ 
tions,  the  gas  delivered  hereunder  shall  be  commercially 
free  from  dust,  gums,  gum-forming  constituents,  or  other 
liquid  or  solid  matter  which  might  become  separated  from 
the  gas  in  the  course  of  transportation  through  pipe  lines. 

Article  7. 

The  prices  to  be  paid  by  Buyer  to  Seller  for  all  gas 
which  Buyer  takes  hereunder  or  is  obliged  to  pay  for,  even 
if  not  taken,  shall  be  as  follows : 

(A)  Interim  Period.  During  the  first  billing  month 
hereof,  the  price  for  each  MCF  of  gas  delivered  here¬ 
under  shall  be  17.5  cents. 

(B)  During  each  billing  month  of  the  five  (5)  year 
period  beginning  with  the  first  day  of  the  billing  month 
immediately  following  the  date  of  first  delivery  here¬ 
under  (hereinafter  sometimes  referred  to  as  the  “ini¬ 
tial  five  (5)  year  period”),  the  price  shall  consist  of  a 
Demand  Charge  and  a  Commodity  Charge  as  herein¬ 
after  set  forth: 
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(i)  Demand  Charge:  $1.30  per  MCF  of  Maxi¬ 
mum  Daily  Quantity  in  effect  during  the  billing 
month. 

(ii)  Commodity  Charge :  13^  per  MCF  for  all  gas 
delivered. 

(iii)  Demand  Charge  Adjustment:  If  Seller, 
after  being  afforded  a  reasonable  opportunity  to  do 
so,  was  unable  to  deliver  to  Buyer,  during  any  one  or 
more  days  days  the  billing  month,  the  quantities  of 
gas  requested  by  Buyer  on  such  day  or  days,  up  to 
the  Maximum  Daily  Quantity  in  effect  for  such  bill¬ 
ing  month,  then  the  Demand  Charge  for  such  billing 
month,  computed  as  above  provided,  shall  be  reduced 
by  subtracting  therefrom  an  amount  determined  by 
multiplying  4.27^  by  the  total  aggregate  number  of 
MCF  of  Seller’s  deficiencies  in  delivery  on  such  day 
or  days. 

(iv)  Annual  Minimum  Bill:  The  Annual  Mini¬ 
mum  Bill  for  any  contract  year  shall  consist  of  (a) 
the  sum  of  all  the  monthly  Demand  Charges,  com¬ 
puted  as  above  provided,  during  such  contract  year, 
plus  (b)  the  amount  determined  by  multiplying  the 
Commodity  Charge  of  13^  by  the  number  of  MCF 
constituting  the  Annual  Minimum  Quantity  for  such 
contract  year ;  provided,  however,  that  if  Seller,  after 
being  afforded  a  reasonable  opportunity  to  do  so, 
was  unable  to  deliver  to  Buyer,  during  any  one  or. 
more  days  in  such  contract  year,  the  quantities  of  gas 
requested  by  Buyer  on  such  day  or  days,  up  to  the 
Maximum  Daily  Quantity  in  effect  on  such  day  or 
days,  then  the  Annual  Minimum  Bill  for  such  con¬ 
tract  year,  computed  as  above  provided,  shall  be 
reduced  by  subtracting  therefrom  an  amount  deter¬ 
mined  by  multiplying  the  Commodity  Charge  of  13^ 
by  the  total  aggregate  number  of  MCF  of  Seller’s 
deficiencies  in  delivery  on  such  day  or  days. 
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(C)  During  each  succeeding  five  (5)  year  period 
of  this  contract,  after  the  expiration  of  the  initial  five 
(5)  year  period,  a  price  determined  in  the  manner 
hereinafter  provided  for  in  this  Subdivision  (C). 

The  parties  recognize  that  the  price  specified  in  Sub¬ 
division  (B)  of  this  Article,  payable  by  Buyer  to  Seller 
for  all  gas  delivered  hereunder  during  the  initial  five  (5) 
year  period,  has  been  and  is  based  on  certain  factors  and 
elements  of  estimated  costs  to  Seller  (as  determined  by 
Seller),  viz:  (i)  the  estimated  field  cost  to  Seller  of  the 
gas  to  be  delivered  hereunder  during  said  initial  five  (5) 
year  period,  (ii)  the  estimated  costs  to  Seller  of  gathering, 
transporting  and  delivering  such  gas  to  Buyer  hereunder 
during  said  initial  five  (5)  year  period  through  facilities 
already  installed,  or  proposed  to  be  installed  during  the 
initial  five  (5)  year  period,  and  (iii)  an  adequate  return  to 
Seller,  and  such  other  relevant  factors  applicable  to  such 
gas  and  the  transportation  and  delivery  thereof  as  are 
usually  or  customarily  taken  into  consideration  by  sellers 
of  natural  gas,  or  by  regulatory  bodies  having  jurisdiction, 
in  determining  such  costs. 

It  is  the  intention  and  purpose  of  the  parties  hereto 
that  the  respective  prices  to  be  paid  by  Buyer  to  Seller 
for  all  gas  delivered  hereunder  during  each  succeeding 
five  (5)  year  period  hereof,  after  the  expiration  of  the 
initial  five  (5)  year  period,  shall  be  based,  in  like  manner, 
on  the  same  factors  and  elements  of  estimated  costs  to 
Seller,  as  specified  in  clauses  (i)  to  (iii),  both  inclusive,  of 
the  next  above  paragraph,  but  applicable  to  the  succeeding 
five  (5)  year  period  in  question;  and,  accordingly,  that 
the  price  payable  by  Buyer  for  gas  delivered  hereunder 
during  the  five  (5)  year  period  hereof  which  immediately 
precedes  the  five  (5)  year  period  for  which  the  price  deter¬ 
mination  by  Seller  is  to  be  made,  shall  be  adjusted  (by 
appropriate  revision  by  Seller),  to  reflect  and  give  effect 
to  the  amount  by  which  Seller’s  said  estimated  costs 
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during  the  succeeding  five  (5)  year  period  in  question 
exceed,  or  are  less  than,  Seller’s  said  estimated  costs  during 
the  immediately  preceding  five  (5)  year  period,  and  such 
adjusted  price  shall  be  the  price  payable  by  Buyer  for  all 
gas  delivered  hereunder  during  the  succeeding  five  (5)  year 
period  in  question. 

Accordingly,  Seller,  not  more  than  one  hundred  eighty 
(180)  days  prior  to  the  beginning  of  each  succeeding  five 
(5)  year  period,  shall  determine  whether,  and  to  what 
extent,  the  aggregate  of  Seller’s  said  estimated  costs  during 
the  succeeding  five  (5)  year  period  in  question  will  exceed, 
or  be  less  than,  the  aggregate  of  Seller’s  said  estimated 
costs  during  the  five  (5)  year  period  next  preceding  such 
succeeding  five  (5)  year  period  in  question.  When  such 
determination  has  been  made,  the  price  paid  hereunder  by 
Buyer  during  the  five  (5)  year  period  next  preceding  such 
five  (5)  year  period  in  question,  shall  be  revised  to  give 
effect  to  the  amount  of  the  increase  or  decrease,  as  the 
case  may  be,  in  Seller’s  said  estimated  costs,  as  so  deter¬ 
mined  by  Seller,  and  the  price  resulting  from  such  revision 
shall  be  the  price  payable  by  Buyer  for  all  gas  delivered 
hereunder  during  such  succeeding  five  (5)  year  period  in 
question;  provided,  however,  that  as  and  when  any  such 
determination  of  estimated  costs  has  been  made  by  Seller, 
and  the  price  to  be  paid  by  Buyer  for  gas  delivered  here¬ 
under  has  been  revised  and  determined  by  Seller,  as  here¬ 
inabove  provided,  Seller  shall  furnish  to  Buyer,  at  least 
one  hundred  twenty  (120)  days  prior  to  the  beginning  of 
the  succeeding  five  (5)  year  period  in  question,  a  statement 
in  writing  setting  forth  (a)  the  factors  and  elements  of 
costs  taken  into  consideration  by  Seller  in  determining  its 
said  estimated  costs,  and  (b)  the  price,  as  revised,  to  be 
paid  by  Buyer  during  such  succeeding  five  (5)  year  period 
in  question.  In  the  event  Buyer  is  not  satisfied  that  any 
such  revised  price  has  been  correctly  determined  by  Seller, 
Buyer  shall  have  the  right  to  contest  the  correctness  of 
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such  revised  price  in  any  court,  commission  or  other  legal 
or  regulatory  body  having  jurisdiction ;  provided,  however, 
that  during  the  pendency  of  any  such  contest  Buyer  shall 
pay  the  said  revised  price  determined  by  Seller,  which  is 
then  being  contested  by  Buyer,  and  at  the  final  conclusion 
of  such  contest  appropriate  adjustment,  if  any  be  due, 
will  be  made  between  Seller  and  Buyer. 

Article  8. 

Buyer  agrees  to  reimburse  Seller  for  all  taxes  (other 
than  such  specific  taxes  as  were  in  effect  on  May  1,  1950, 
up  to  the  respective  rates  thereof  on  said  date,  which 
Seller  was  then  paying  directly  or  indirectly)  which  may 
be  levied  upon  and  paid  for  by  Seller,  or  which  Seller 
under  contractual  obligation  pays  to  the  party  on  which 
such  taxes  are  levied,  on  or  with  respect  to  the  gas  delivered 
hereunder. 

The  term  “taxes”  as  used  herein  shall  mean  any  tax 
(other  than  ad  valorem,  income,  excess  profits,  or  capital 
stock  taxes),  license,  fee  or  charge  now  or  hereafter  levied, 
assessed  or  made  by  any  governmental  authority  on  the 
gas  itself  or  on  the  act,  right  or  privilege  of  production, 
severance,  gathering,  transportation,  handling,  sale  or 
delivery  of  gas  which  is  measured  by  the  volume,  value  or 
sales  price  of  the  gas  in  question ;  provided,  however,  that 
the  term  “tax”  shall  not  be  deemed  to  include  any  general 
franchise  tax  imposed  on  corporations  on  account  of  their 
corporate  existence  or  on  their  right  to  do  business  within 
the  State  as  a  foreign  corporation. 

The  tax  reimbursement  herein  provided  for  shall,  in 
no  wise,  be  considered  a  part  of,  or  increase  in,  the  monthly 
rate  hereinabove  set  forth  but  shall  be  a  direct  obligation 
of  Buyer. 
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Article  9. 

For  the  purpose  of  billing  and  accounting  for  gas  deliv¬ 
ered  hereunder,  the  day  shall  begin  at  seven  o’clock  (7 :00) 
A.  M.  and  extend  to  seven  o’clock  (7:00)  A.  M.  on  the 
following  calendar  day,  and  the  month  (herein  called 
“hilling  month”)  shall  begin  at  seven  o’clock  (7 :00)  A.  M. 
on  the  first  (1st)  day  of  the  calendar  month  and  extend  to 
seven  o’clock  (7:00)  A.  M.  on  the  first  (1st)  day  of  the 
following  calendar  month,  except  that  the  first  hilling  month 
under  this  contract  shall  begin  at  seven  o’clock  (7:00)  A.  M. 
on  the  date  gas  is  first  delivered  hereunder  and  extend  to 
seven  o’clock  (7:00)  A.  M.  on  the  first  (1st)  day  of  the 
following  calendar  month.  Each  party  shall  read  all  meters 
daily  at  seven  o’clock  (7:00)  A.  M.  as  nearly  as  practicable. 

On  or  before  the  tenth  (10th)  day  of  each  calendar 
month,  Seller  shall  render  to  Buyer,  at  its  office  in  Shreve¬ 
port,  Louisiana,  a  statement  of  the  amount  of  gas  delivered 
by  Seller  to  Buyer  during  the  preceding  billing  month,  and 
shall  also  render  bill  for  all  gas  so  delivered. 

On  or  before  the  twentieth  (20)  day  of  such  calendar 
month,  Buyer  shall  make  payment  to  Seller  at  Seller’s  office 
at  Shreveport,  Louisiana,  or  such  other  office  as  may  from 
time  to  time  be  designated  in  writing  by  Seller,  for  all  gas 
delivered  hereunder  to  Buyer  during  the  preceding  billing 
month. 

Should  Buyer  fail  to  take  the  quantities  of  gas  which  it 
is  obligated  to  take  during  any  contract  year,  then  Seller 
shall,  within  60  days  from  the  end  of  such  contract  year, 
render  to  Buyer  a  bill  for  the  unpaid  amount  of  the  Annual 
Minimum  Bill  provided  for  in  Article  7  hereof,  and  the 
Buyer  shall  make  payment  to  Seller  therefor  at  Seller’s 
office  at  Shreveport,  Louisiana  within  60  days  from  the  date 
of  billing. 

Should  Buyer  fail  to  pay  any  amount  due  to  Seller 
when  the  same  is  due,  interest  thereon  shall  accrue  at  the 
rate  of  six  per  cent  (6%)  per  annum  from  the  date  when 
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such  amount  is  due  until  the  same  is  paid.  If  such  failure 
to  pay  continues  for  sixty  (60)  days,  Seller  may  suspend 
deliveries  of  gas  hereunder,  and  the  exercise  of  such  right 
shall  be  in  addition  to  any  and  all  other  remedies  available 
to  Seller. 

Each  party  shall  have  the  right  at  reasonable  hours  to 
examine  the  records  and  charts  of  the  other  party  to  the 
extent  necessary  to  verify  the  accuracy  of  any  statement, 
charge  or  computation  made  pursuant  to  the  provisions  of 
any  Article  hereof.  If  any  such  examination  reveals  any 
inaccuracy  in  the  charges  theretofore  made,  the  necessary 
adjustments  in  such  charges  and  payments  shall  be 
promptly  made. 


Article  10. 

Buyer  specifically  recognizes  the  fact  that  Seller  deliv¬ 
ers  gas  to  (a)  gas  utilities,  and  pipe  line  companies  (includ¬ 
ing  Buyer)  which  deliver  gas  to  gas  utilities,  for  resale  to 
domestic  and  industrial  consumers,  (b)  steam  electric 
power  plants  for  use  in  generating  electricity  which  is  sold 
to  domestic  consumers,  and  (c)  industrial  customers.  In 
the  event  a  shortage  of  gas  renders  Seller  unable  to  supply 
the  full  gas  requirements  of  all  of  its  customers,  including 
Buyer,  then  it  is  mutually  agreed  that  Seller  may,  without 
liability  to  Buyer  prorate  its  gas  supply  in  the  manner  here¬ 
inafter  set  forth  after  first  making  allowance  for  all  gas 
required  by  Seller  for  the  operation  of  any  of  its  facilities. 
The  gas  requirements  of  gas  utilities,  and  pipe  line  com¬ 
panies  (including  Buyer)  delivering  gas  to  gas  utilities, 
which  sell  gas  to  domestic  consumers  (but  only  to  the  extent 
of  gas  required  for  resale  to  such  domestic  consumers)  shall 
first  be  supplied  by  Seller.  If  Seller  is  unable  to  supply 
gas  for  all  the  requirements  of  such  gas  utilities  and  pipe 
line  companies  delivering  gas  to  gas  utilities,  for  resale  to 
domestic  consumers,  then  gas  for  such  requirements  shall 
be  supplied  ratably.  In  the  event  Seller  is  able  to  supply 
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gas  for  all  the  requirements  of  such  gas  utilities,  and  pipe 
line  companies  (including  Buyer)  delivering  gas  to  gas 
utilities,  for  resale  to  domestic  consumers,  then  there  shall 
next  be  supplied  the  gas  requirements  of  steam  electric 
power  plants  using  gas  for  the  generation  of  electricity 
which  is  sold  to  domestic  consumers,  whether  such  power 
plants  purchase  their  requirements  from  Seller  or  from  gas 
utilities  or  from  pipe  line  companies  (including  Buyer), 
purchasing  their  requirements  from  Seller;  and,  if  Seller 
does  not  have  sufficient  gas  to  supply  all  of  the  requirements 
of  said  power  plants,  then  said  requirements  shall  be  sup¬ 
plied  ratably.  After  the  above  requirements  have  been 
supplied,  the  remaining  gas  supply,  if  any,  shall  be  pro¬ 
rated  by  Seller  among  its  other  customers,  including  Buyer 
and  other  pipe  line  companies  and  gas  utilities,  to  the 
extent  of  gas  sold  by  them  to  their  other  consumers.  In  the 
event  of  any  shortage  of  gas  as  in  this  Article  provided, 
Buyer  agrees  that  it  will  discontinue  service  of  gas  to  its 
consumers  during  the  period  of  any  such  shortage  to  the 
extent  which  may  be  necessary  consistent  to  the  provisions 
hereof. 

It  is  recognized  that  in  certain  instances  Seller  supplies 
less  than  the  full  requirements  of  certain  of  its  customers, 
and  there  may  be  times  when  Seller  supplies  less  than  the 
full  requirements  of  Buyer  hereunder,  and  it  is  the  intent 
of  this  Article  that  any  priority  granted  hereunder  shall 
run  only  to  that  part  of  the  requirements  of  each  ultimate 
consumer  as  is  being  currently  supplied  by  gas  furnished 
by  Seller  directly  or  indirectly. 

Article  11. 

This  agreement  shall  be  effective  from  the  date  hereof 
and  shall  continue  and  remain  in  full  force  and  effect  for 
a  primary  term  of  twenty  (20)  years  from  the  first  day  of 
the  billing  month  immediately  following  the  date  upon 
which  Seller  commences  the  delivery  of  gas  to  Buyer  here- 
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under,  and  shall  continue  in  force  and  effect  thereafter  for 
successive  periods  of  one  (1)  year  each,  unless  or  until 
terminated  either  by  Seller  or  by  Buyer  upon  twelve  (12) 
months’  prior  written  notice  to  the  other  party  hereto, 
specifying  a  termination  date  at  the  end  of  such  primary 
term  or  of  any  yearly  period  thereafter. 

Buyer  agrees  to  commence  and  prosecute  with  due  dili¬ 
gence  the  construction  of  the  facilities  required  to  enable 
Buyer  to  accept  delivery  from  Seller  at  the  point  of  delivery 
herein  specified  of  the  quantities  of  gas  contemplated  by 
this  agreement. 

Seller  agrees  that  it  will  commence  and  prosecute  with 
due  diligence  the  construction  of  the  facilities  required  to 
enable  Seller  to  deliver  to  Buyer  at  the  point  of  delivery 
herein  specified  the  quantities  of  gas  contemplated  by  this 
agreement. 

Deliveries  hereunder  shall  commence  when  the  facilities 
which  the  respective  parties  hereto  are  required  to  con¬ 
struct  in  order  to  deliver  and  receive  gas,  as  herein  contem¬ 
plated,  have  been  completed  and  placed  in  operation. 

Article  12. 

In  the  event  of  either  party  hereto  being  rendered  unable 
wholly  or  in  part  by  force  majeure  to  carry  out  its  obliga¬ 
tions  under  this  contract,  other  than  to  make  payments 
due  hereunder,  it  is  agreed  that  on  such  party  giving  notice 
and  full  particulars  of  such  force  majeure  in  writing  or  by 
telegraph  to  the  other  party  as  soon  as  possible  after  the 
occurrence  of  the  cause  relied  on,  then  the  obligations  of 
the  party  giving  such  notice,  so  far  as  they  are  affected 
by  such  force  majeure,  shall  be  suspended  during  the  con¬ 
tinuance  of  any  inability  so  caused  but  for  no  longer  period, 
and  such  cause  shall  as  far  as  possible  be  remedied  with 
all  reasonable  dispatch. 

The  term  “force  majeure”  as  employed  herein  shall 
mean  acts  of  God,  strikes,  lockouts  or  other  industrial  dis- 
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turbances,  acts  of  the  public  enemy,  wars,  blockades,  insur- , 
rections,  riots,  epidemics,  landslides,  lightning,  earthquakes, 
fires,  storms,  floods,  washouts,  arrests  and  restraints  of  gov¬ 
ernments  and  people,  civil  disturbances,  explosions,  break¬ 
age  or  accident  to  machinery  or  lines  of  pipe,  the  necessity 
for  making  repairs  or  alterations  to  machinery  or  lines  of 
pipe,  freezing  of  wells  or  lines  of  pipe,  partial  or  entire 
failure  of  wells,  and  any  other  causes,  whether  of  the  kind 
herein  enumerated  or  otherwise,  not  within  the  control  of 
the  party  claiming  suspension  and  which  by  the  exercise  of 
due  diligence  such  party  is  unable  to  prevent  or  overcome ; 
such  term  shall  likewise  include  (a),  in  those  instances  where 
either  party  hereto  is  required  to  obtain  servitudes,  rights 
of  way  grants,  permits  or  licenses  to  enable  such  party  to 
fulfill  its  obligations  hereunder,  the  inability  of  such  party 
to  acquire,  or  the  delays  on  the  part  of  such  party  in  acquir¬ 
ing,  at  reasonable  cost  and  after  the  exercise  of  reasonable 
diligence,  such  servitudes,  rights  of  way  grants,  permits 
or  license,  and  (b),  in  those  instances  where  either  party 
is  required  to  furnish  materials  and  supplies  for  the  pur¬ 
pose  of  constructing  or  maintaining  facilities  or  is  required 
to  secure  permits  or  permissions  from  any  governmental 
agency  to  enable  such  party  to  fulfill  its  obligations  here¬ 
under,  the  inability  of  such  party  to  acquire,  or  the  delays 
on  the  part  of  such  party  in  acquiring,  at  reasonable  cost 
and  after  the  exercise  of  reasonable  diligence,  such 
materials  and  supplies,  permits  and  permissions. 

It  is  understood  and  agreed  that  the  settlement  of 
strikes  or  lockouts  shall  be  entirely  within  the  discretion 
of  the  party  having  the  difficulty,  and  that  the  above  require¬ 
ment  that  any  force  majeure  shall  be  remedied  with  all 
reasonable  dispatch  shall  not  require  the  settlement  of 
strikes  or  lockouts  by  acceding  to  the  demands  of  opposing 
party  when  such  course  is  inadvisable  in  the  discretion  of 
the  party  having  the  difficulty. 


346 


Applicant’s  Exhibit  No.  UG-24. 

Article  13. 

If  either  party  shall  fail  to  perform  any  of  the  covenants 
or  obligations  imposed  upon  it  under  and  by  virtue  of  this 
contract  (except  where  such  failure  shall  be  excused  under 
any  of  the  provisions  of  this  contract),  then  in  such  event 
the  other  party  may,  at  its  option,  terminate  this  contract 
by  proceeding  as  follows:  The  party  not  in  default  shall 
cause  a  written  notice  to  be  served  on  the  party  in  default, 
stating  specifically  the  cause  for  terminating  this  contract 
and  declaring  it  to  be  the  intention  of  the  party  giving  the 
notice  to  terminate  the  same;  thereupon,  the  party  in 
default  shall  have  thirty  (30)  days  after  the  service  of 
the  aforesaid  notice  in  which  to  remedy  or  remove  the  cause 
or  causes  stated  in  the  notice  for  terminating  the  contract, 
and  if  within  said  period  of  thirty  (30)  days  the  party  in 
default  does  so  remedy  and  remove  said  cause  or  causes 
and  fully  indemnify  the  party  not  in  default  for  any  and  all 
consequences  of  such  breach,  then  such  notice  shall  be 
withdrawn  and  this  contract  shall  continue  in  full  force 
and  effect.  In  case  the  party  in  default  does  not  so  remedy 
and  remove  the  cause  or  causes  and  does  not  indemnify 
the  party  giving  the  notice  for  any  and  all  consequences 
of  such  breach,  within  said  period  of  thirty  (30)  days, 
then  this  contract  shall  become  null  and  void  from  and 
after  the  expiration  of  said  period.  Any  cancellation  of 
this  contract  pursuant  to  the  provisions  of  this  Article  shall 
be  without  prejudice  to  the  right  of  the  party  not  in  default 
to  collect  any  amounts  then  due  it  and  without  waiver  of 
any  other  remedy  to  which  the  party  not  in  default  may  be 
entitled  for  violation  of  this  contract. 

Article  14. 

Seller  warrants  generally  the  title  to  all  gas  delivered 
hereunder  and  agrees  to  indemnify  Buyer  from  all  suits, 
actions,  debts,  accounts,  damages,  costs,  losses  and  expenses 
arising  from  or  out  of  adverse  claims  of  any  and  all  persons 
to  said  gas  or  to  royalties  or  charges  thereon. 
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Article  15. 

This  agreement  is  subject  to  all  present  and  fntnre  valid 
orders,  rnles  and  regulations  of  any  regulatory  body  hav¬ 
ing  jurisdiction. 


Article  16. 

This  agreement  shall  inure  to  the  benefit  of  and  be  bind¬ 
ing  upon  the  parties  hereto,  their  respective  successors  and 
assigns. 

In  Witness  Whereof,  the  parties  hereto  have  executed 
this  agreement  in  duplicate  originals  on  the  day  and  year 
first  hereinabove  written. 

United  Gas  Pipe  Line  Company 


Attest : 


By 


President 


Secretary 


Attest : 


Texas  Eastern  Transmission  Corporation 


By 


President 


Secretary 


BRIEF  ON  BEHALF  OF  PETITIONER 


IX  THE 

Amtell  States  Court  of  Appeals; 

Foe  the  District  of  Columbia  Circuit. 

No.  11380. 


ELECTRIC  BOND  AND  SHARE  COMPANY, 

Petitioner , 


against 


SECURITIES  AND  EXCHANGE  COMMISSION, 

Respondent, 

GENERAL  AMERICAN  INVESTORS  COMPANY,  INC., 

SAMUEL  OKIN,  et  al., 

Intervenors. 


PETITION  OF  ELECTRIC  BOND  AND  SHARE  COMPANY 
FOR  REVIEW  OF  ORDER  OF  THE  SECURITIES  AND 
EXCHANGE  COMMISSION. 


SIMPSON  THACHEB  &  BABTLETT, 

By  BICHABD  JONES, 

E.  NELSON  ASIEL, 

BUBTON  M.  ABBAMS, 

Of  Counsel. 

Dated  New  York,  N.  Y.,  September  12,  1952. 


LESLIE  M.  BAPP, 

Attorney  for  Petitioner, 

120  Broadway, 

New  York  5,  New  York. 
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Statement  of  Questions  Involved. 

The  questions  presented  are: 

(1)  Whether  Sections  9  and  10  of  the  Public  Utility 
Holding  Company  Act  of  1935 — which  prohibit  acquisitions 
of  certain  securities  by  holding  companies  without  the  prior 
approval  of  the  Securities  and  Exchange  Commission — are 
applicable  to  a  proceeding  brought  by  Petitioner  to  retain, 
pursuant  to  an  exemption  under  Section  3  of  said  Act,  a 
27%  interest  in  the  stock  of  United  Gas  Corporation,  a 
subsidiary  company,  under  the  circumstances  present  in  the 
instant  case;  and  if  Sections  9  and  10  are  so  applicable, 
whether  compliance  with  those  Sections  has  been  shown. 

(2)  Whether  Petitioner  is  entitled  to  an  exemption  under 
Section  3  of  said  Act  from  the  foregoing  Sections  9  and  10, 
among  others,  where  it  establishes  that  it  has  no  subsidiary 
company  the  principal  business  of  which  within  the  United 
States  is  that  of  a  public  utility  company,  as  defined  in  said 
Act — where  there  is  no  proper  showing  that  such  exemption 
would  be  detrimental  to  the  public  interest  or  the  interest 
of  investors  or  consumers. 


Argument _ _ 

Point  L — The  Commission  erred  in  ruling  that 
Petitioner’s  application  constituted  a  request 
for  approval  of  an  “acquisition”  under  Section 
10  of  the  Act - 

A.  Erroneous  doctrine  of  “acquisition  for 

retention”  _ 

B.  Erroneous  ruling  on  applicability  of  Sec- 

Poent  II. — The  Commission  erred  in  ruling  that 
Petitioner’s  “acquisition”  of  the  United  Gas 
stock  did  not  meet  the  standards  of  Section  10 _ 

Point  HX — The  Commission  erred  in  ruling  that 
Petitioner  could  not  be  exempted  from  compli¬ 
ance  with  the  standards  of  Section  10 _ 

Point  IV. — The  Commission’s  error  in  restricting 
the  issues  to  those  arising  under  Section  10 
denied  Petitioner  a  fair  hearing  guaranteed  by 
due  process  of  law _ 
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Point  V. — The  Commission  erred  in  finding  as  a 
matter  of  fact  and  law  that  Petitioner  did  not 
qualify  for  exemption  under  the  standards  of 
Section  3(a) _ 

A.  Erroneous  findings  relating  to  Section  3(a) 

(5)  . . . 

B.  Erroneous  findings  under  the  combined  poli¬ 
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No.  11380 


BRIEF  ON  BEHALF  OF  PETITIONER. 

Jurisdictional  Statement. 

Petitioner  filed  an  application  with  the  Commission  on 
September  6,  1949  requesting  (1)  an  order  approving  its 
Amended  Plan  HI  filed  under  Section  11(e)  of  the  Act  and 
(2)  an  order  pursuant  to  Section  3(a)  of  the  Act  exempting 
it  from  provisions  of  the  Act  (24a).  On  February  6,  1952 
the  Commission  entered  its  Order  denying  the  application 
and  directing  Petitioner  to  take  appropriate  steps  for  the 
expeditious  disposition  of  its  present  common  stock  hold¬ 
ings  of  United  Gas  (8a).  On' April  4,  1952  Petitioner  filed 
with  this  Court  the  Petition  for  Review  here  involved  chal¬ 
lenging  the  Commission’s  Order  (la). 


2 


The  jurisdiction  of  this  Conrt  to  review  the  Commis¬ 
sion’s  Order  is  based  upon  Section  24(a)  of  the  Act  (B-13- 
14). 

The  Order  is  an  order  issned  by  the  Commission  nnder 
the  Act  and  Petitioner  is  a  person  “aggrieved”  by  such 
order.  The  Petition  for  Review  was  filed  “within  sixty 
days  after  the  entry  of”  the  Order  and  in  such  petition  it 
was  prayed  that  the  Order  be  set  aside.  No  petition  has 
hitherto  been  filed  in  any  other  court  for  review  of  the 
Order  and  the  Commission  has  not  entered  any  order  in 
any  respect  modifying1  or  rescinding  the  Order. 


Statement  of  Case. 

The  filing  with  the  Commission  on  September  6, 1949  of 
the  application  commencing  this  proceeding  marked  the 
culmination  of  protracted  proceedings  involving  various 
companies  in  Petitioner’s  holding  company  system,  as  well 
as  Petitioner  itself,  designed  to  achieve  conformity  with  the 
standards  of  the  Act. 

When  Petitioner  filed  its  registration  under  the  Act  in 
1938,  it  was  the  largest  public  utility  holding  company 
system  in  the  world.  It  controlled  121  domestic  subsidi¬ 
aries,  including  five  major  subholding  companies,  and 
numerous  foreign  operating  properties,  with  combined 
assets  of  nearly  $3,500,000,000.2  In  1940,  the  Commission 
initiated  proceedings  with  respect  to  Petitioner’s  system 
under  Sections  11(b)(1)  and  11(b)(2)  of  the  Act.  These 
proceedings  resulted  in  the  issuance  of  orders  by  the  Com¬ 
mission  directing  the  dissolution  of,  or  disposition  by  Peti¬ 
tioner  of  its  interest  in,  the  major  domestic  subholding  com¬ 
panies  and  the  simplification  of  Petitioner’s  own  corporate 
structure.  In  accordance  with  these  orders,  Petitioner  car¬ 
ried  forward  a  program  of  corporate  and  system  simplifica- 

1  On  June  18,  1952,  the  Commission  in  a  supplemental  memo¬ 
randum  opinion  (Release  No.  11325),  interpreted  its  Findings, 
Opinion  and  Order  of  February  6,  1952  (101a). 

2  Fifteenth  Annual  Report  of  the  Commission,  for  the  Fiscal 
Year  ended  June  30,  1949,  page  99. 


3 


tion  which  terminated  the  existence  of  its  former  system  and 
permitted  the  filing  with  the  Commission  of  the  present 
application  nnder  which  Petitioner  would  cease  to  be  a 
holding  company  with  respect  to,  and  would  derive  no 
income  from,  any  subsidiary  company  the  principal  busi¬ 
ness  of  which  within  the  United  States  is  that  of  a  public 
utility  company  (120-2a). 

Petitioner’s  program  for  future  operations  encom¬ 
passes  its  conversion  to  an  investment  company,  subject  to 
the  provisions  of  the  Investment  Company  Act  of  1940, 1 
employing  a  pool  of  capital  for  investment  in  new  and 
established  enterprises  and  the  retention  pursuant  to  an 
exemption  under  Section  3(a)  of  the  Act  of  its  investments 
in  the  following  companies : 

Foreign  Power — which  controls  companies  primarily 
engaged  in  rendering  gas,  electric  and  telephone  service  in 
Latin  America.  Substantially  all  of  its  income  is  derived 
from  sources  outside  of  the  United  States.2 * * * & 

Ebasco — a  wholly  owned  subsidiary  serving  as  engi¬ 
neers,  constructors  and  business  consultants  to  public  util¬ 
ity,  industrial,  financial  and  other  business  enterprises,  and 
governmental  bodies. 

United  Gas — which  together  with  its  subsidiaries  is 
engaged  in  the  production,  purchase,  transportation,  dis¬ 
tribution  and  sale  of  natural  gas  and  the  production  and 
sale  of  crude  oil,  gasoline,  sulphur  and  potash,  as  well  as 
other  products  in  the  Gulf-South  area  of  the  United  States. 
A  relatively  small  proportion  of  the  United  Gas  system’s 
assets  and  revenues  are  represented  in  its  retail  gas  busi- 

1  Act  of  August  22, 1940,  c.  686  (54  Stat.  789),  U.  S.  C.  Title  18, 
§80. 

2  Foreign  Power  and  its  subsidiaries  are  exempt  under  Section  3 

from  various  provisions  of  the  Act,  excepting,  among  others,  Sec¬ 

tion  11(b),  6  S.  E.  C.  396  (1939).  A  recent  plan  for  the  reorgani¬ 
zation  of  Foreign  Power  under  which  it  will  have  outstanding  only 

common  stock  and  debentures  was  approved  and  enforced,  American 

&  Foreign  Power  Co.,  Inc.,  Release  No.  10870  (1951),  enforced 
D.  C.  Me.,  Civil  Action  No.  409  (1952).  Petitioner  acquired  under 
such  reorganization  approximately  55%  of  the  new  common  stock 
in  exchange  for  all  of  its  holdings  of  Foreign  Power  securities. 
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ness  so  that  by  definition  nnder  the  Act  the  principal  busi¬ 
ness  of  United  Gas  is  non-utility. 

Since  the  right  of  Petitioner  to  hold  the  United  Gas 
stock  as  an  integral  part  of  the  program  of  future  opera¬ 
tion  is  the  major  issue  before  this  Court,  a  brief  description 
of  the  United  Gas  system  is  in  order  (59-62a,  160-7a,  198- 
200a). 

The  United  Gas  system  operates  in  Texas,  Louisiana, 
Mississippi,  Alabama  and  Florida.  United  Gas  owns  all 
the  outstanding  securities  of  Pipe  Line,  which  is  engaged  in 
the  purchase,  transportation  and  sale  of  gas  to  wholesale 
customers,  and  of  Union,  which  is  engaged  in  the  produc¬ 
tion  and  sale  of  natural  gas  and  oil.  Both  Pipe  Line  and 
Union  derive  substantial  revenues  from  the  production  and 
sale  of  natural  gasoline  and  other  hydrocarbon  by-products 
of  the  production  and  transportation  of  natural  gas.  United 
Gas  also  owns  75%  of  the  voting  securities  of  Duval, 
engaged  in  the  production  and  sale  of  sulphur  and  potash  ; 
10%  of  the  voting  securities  of  Carthage,  engaged  in  the 
manufacture  of  gasoline  and  chemicals  by  synthesis  from 
natural  gas;  25%  of  the  voting  securities  of  Atlas,  engaged 
in  the  production  of  benzene  and  the  reforming  and  upgrad¬ 
ing  of  natural  gasoline. 

United  Gas’  distribution  division  sells  gas  for  resi¬ 
dential,  commercial  and  industrial  use,  part  of  which  is  in 
the  category  of  retail  distribution.  Such  retail  gas  sales 
constitute  only  about  10%  of  total  system  gas  sales.  No 
other  company  in  the  system  has  retail  gas  operations  and 
the  record  is  clear  to  the  effect  that  the  principal  business 
of  United  Gas,  either  taken  alone  or  together  with  the 
other  system  companies,  is  not  that  of  distributing  gas  at 
retail. 

Pipe  Line’s  gas  sales  are  entirely  to  wholesale  users. 
Pipe  Line  supplies  approximately  97%  of  the  require¬ 
ments  of  the  distribution  division,  but  this  amounts  to 
only  about  11%  of  Pipe  Line’s  gas  sales. 

On  February  27,  1951,  the  Federal  Power  Commission 
granted  to  Pipe  Line  a  certificate  of  public  convenience  and 
necessity  which  authorized  the  enlargement  of  Pipe  Line’s 


5 


gas  transmission  system,1  nnder  which  the  company  is 
presently  engaged  in  an  expansion  program  designed  to 
approximately  double  its  transmission  revennes  which  wonld 
have  the  effect  of  reducing  further  the  small  proportion  of 
the  gas  operations  represented  by  retail  gas  business  as 
such  business  is  defined  by  the  Act. 

Union  Producing  sells  about  96%  of  its  output  to  Pipe 
Line,  but  this  provides  only  25%  of  Pipe  Line’s  total  gas 
requirements. 

Even  a  brief  description  of  the  system  operations  would 
be  incomplete  without  reference  to  the  important  signifi¬ 
cance  which  must  be  attributed  to  recent  technological 
progress  in  the  petrochemical  industry  which  demonstrates 
the  vast  economic  potential  in  the  use  of  natural  gas  as  a 
raw  material  for  conversion  into  an  almost  unlimited  range 
of  chemicals  and  industrial  materials.  United  Gas  is 
already  engaged  to  some  extent  in  the  conversion  of  natural 
gas  into  gasoline  and  other  chemicals  (181a).  But  under  a 
recently  initiated  joint  research  program  of  Petitioner, 
United  Gas  and  National  Research,  this  non-fuel  use  of 
natural  gas  may  become  an  important  feature  of  United 
Gas’  operations  (184-9). 

The  securities  of  United  Gas  proposed  to  be  retained  by 
Petitioner  consist  of  2,870,653  shares  of  common  stock 
received  in  connection  with  the  plan  of  dissolution  of  Elec¬ 
tric  which  were  distributed  to  Petitioner  as  partial  com¬ 
pensation  for  surrender  of  its  holdings  in  Electric,2  and  an 
additional  295,128  shares  “acquired”  pursuant  to  a  recent 
rights  offering.3  The  total  holding  of  3,165,781  shares 
represents  27.01%  of  the  outstanding  common  stock  of 
United  Gas. 

The  Electric  plan,  under  which  the  United  Gas  securities 
were  “acquired”  by  Petitioner,  was  submitted  to  the  Com¬ 
mission  after  lengthy  negotiations  among  various  stock- 

1  In  the  Matter  of  United  Gas  Pipe  Line  Co.,  F.  P.  C.  Op.  No. 
206  (1951). 

2  Electric  Power  &  Light  Corp .,  Release  No.  8889  (1949). 

3  Electric  Bond  and  Share  Co.,  Release  No.  10647  (1951). 
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holder  groups,  including  Petitioner,  following  extended 
proceedings  before  the  Commission  relating  to  prior  plans 
(125a).  The  plan  represented  a  compromise  of  the  views 
of  the  various  stockholder  groups  which  everyone  believed 
had  to  be  approved  and  consummated  with  the  greatest 
possible  speed  if  the  plan  were  to  achieve  a  successful  con¬ 
clusion.  It  should  be  pointed  out  that  an  earlier  plan  had 
failed  because  of  changes  in  market  conditions  between 
the  date  on  which  the  plan  was  filed  with  the  Commission 
and  the  time  when  the  plan  was  before  the  Commission  for 
consideration.  The  Staff  of  the  Commission  stated  that 
the  Petitioner  would  have  to  file  an  application  to  “acquire” 
the  United  Gas  stock  containing  a  commitment  that  it 
would  dispose  of  the  stock  within  one  year  after  its  receipt 
(unless  such  period  were  extended).  The  alternative,  the 
Staff  stated,  would  be  that  (if  the  Petitioner  did  not  file 
such  an  application)  it  would  be  necessary  for  the  Staff 
to  raise  in  the  proceeding  on  the  Electric  plan  the  ques¬ 
tion  of  the  Petitioner’s  right  to  retain  the  United  Gas  stock. 
This  would  have  added  considerably  to  the  complexity  of 
the  proceeding,  increased  greatly  the  time  required  for 
consideration  of  the  Electric  plan,  and  created  the  hazard 
that  the  plan  would  again  fail  because  of  delay  (125-6a). 

To  avoid  this  hazard,  and  the  implied  threat  of  the  delay 
in  the  Electric  proceeding,  Petitioner  was  obliged  to 
yield  to  this  demand  but  insisted  that  the  commitment  con¬ 
tain  a  proviso,  which  it  did,  that  Petitioner  should  have 
the  right  to  “institute  appropriate  proceedings  before  the 
Commission  for  relief  from  its  commitment  to  dispose  of 
such  stock  of  United  and  for  a  determination  of  its  right 
under  the  Act  to  hold  such  common  stock  of  United.’* 
(Appl’s  Ex.  169,  p.  14a).  The  application  filed  by  Peti¬ 
tioner  in  the  Electric  proceeding  relating  to  the  “acqui¬ 
sition”  of  the  United  Gas  stock  with  that  proviso  was 
thereafter  approved  by  the  Commission.1 

In  the  Findings  and  Opinion  issued  with  respect  to  the 
Electric  plan,  the  Commission  noted  that  although  it  did 


1  Electric  Power  &  Light  Corp.,  Release  8906  (1949). 


7 


not  intend  to  pass  npon  any  future  application  to  hold  the 
United  Gas  stock  that  Petitioner  might  file  pursuant  to  its 
express  rights  under  the  commitment,  it  appeared  that  the 
“  acquisition’  ’  of  such  stock  could  not  be  approved  upon  the 
basis  of  the  record  as  then  developed.  In  view  of  the  com¬ 
mitment  to  dispose  of  the  stock,  however,  the  Commission 
made  no  adverse  findings  with  respect  to  the  “ acquisition,’ 9 
and  expressly  stated  that  it  would  give  full  consideration  to 
any  application  filed  by  Petitioner  for  relief  from  its  com¬ 
mitment  (Release  No.  8889,  p.  99,  quoted  at  64a). 

United  Gas  was  organized  in  1930  primarily  for  the 
purpose  of  integrating  three  natural  gas  systems  which 
theretofore  had  operational  unity  but  were  subject  to 
the  infirmities  of  unaffiliated  ownership  and  management. 
The  organization  was  financed  by  cash  supplied  by  Peti¬ 
tioner  and  Electric,  for  which  Petitioner  received  10.37 %  of 
the  United  Gas  common  stock,  3.87%  of  its  warrants  and  a 
substantial  amount  of  debt.  Electric  received  virtually  all 
of  the  United  Gas  second  preferred  stock,  along  with  com¬ 
mon  stock,  warrants  and  debt.1  Petitioner  maintained  its 
direct  interest  in  United  Gas  through  1944  along  with  an 
indirect  interest  resulting  from  its  ownership  of  46.81%  of 
the  voting  securities  of  Electric. 

In  1944,  the  Commission  approved  a  voluntary  plan  of 
reorganization  of  United  Gas  filed  under  Section  11(e)  of 
the  Act,  which  provided  for  the  divestment  by  Petitioner 
of  all  claims  against  and  direct  interest  in  United  Gas  in 
return  for  cash  in  the  amount  of  $44,000,000.  Under  the 
plan,  Electric  exchanged  its  holdings  for  94.9%  of  the  new 
common  stock  of  United  Gas.  While  the  effect  of  these 
transfers  was  to  eliminate  for  the  first  time  Petitioner’s 
direct  interest  in  United  Gas,  Petitioner  retained  a  pro¬ 
portionate  indirect  ownership  (through  Electric)  of  44% 
of  the  United  Gas  voting  securities.  This  indirect  interest 

1  As  of  June  3,  1930,  Petitioner,  in  addition  to  being  a  creditor, 
held  731,325  shares  of  United  Gas  common  stock  and  3.87%  of 
its  warrants.  Electric  held  642,930  shares  (99.73%)  of  second  pre¬ 
ferred  stock,  3,191,805  shares  (45.27%)  of  the  common  stock  and 
69.14%  of  the  warrants  ( United  Gas  Corp.,  16  S.  E.  C.  531  (1944)  ; 
Release  No.  5271,  Appendix  A,  p.  25). 


8 


later  became  the  basis  for  the  receipt  by  Petitioner  of  the 
27%  direct  interest  nnder  the  Electric  plan. 

On  September  6,  1949,  Petitioner  filed  the  application 
(24a),  instituting  the  present  proceeding  pursuant  to  the 
proviso  in  its  commitment,  seeking  to  retain  the  United  Gas 
stock  as  part  of  its  program  of  future  operation.  On 
October  14, 1949,  the  Commission  issued  an  order  for  hear¬ 
ing1  (45a)  which  stated  that  the  Staff,  on  the  basis  of  pre¬ 
liminary  examination,  had  advised  the  Commission  with 
respect  to  the  questions  presented  for  consideration,  the 
first  of  which  was  whether  there  existed  such  additional 
evidence  as  should  cause  the  Commission  to  modify  its 
alleged  finding  in  the  Electric  proceeding  that  Petitioner 
could  not  “acquire”  the  securities  of  United  Gas  “for 
retention”  (51-2a).  The  order  for  hearing  then  limited  the 
scope  of  the  hearings  so  convened  to  the  first  issue  as 
stated  above,  and  all  other  issues  were  reserved  for  future 
hearings  (52a). 

Upon  being  advised  of  this  limitation,  counsel  for  Peti¬ 
tioner  protested  to  the  Commission  upon  the  grounds 
(1)  that  the  Commission  had  never  made  any  definitive 
“findings”  with  respect  to  the  “acquisition”  by  Petitioner 
of  its  United  Gas  stock  and  (2)  that  the  Commission  had 
earlier  stated  that  an  opportunity  would  be  given  “for  full 
consideration  of”  any  application  that  Petitioner  might 
make  to  obtain  relief  from  its  conditional  commitment.  Full 
consideration  of  Petitioner’s  application  required  consid¬ 
eration  at  the  initial  hearing  of  the  principal  ground  upon 
which  the  application  was  based,  namely,  that  Petitioner 
was  entitled  to  an  exemption  from  provisions  of  the  Act 
(including  Section  10).  In  response  to  this  protest  the 
Commission  under  date  of  December  6,  1949,  addressed 
a  letter  to  Mr.  George  G.  Walker,  President  of  Petitioner, 
in  which  it  adhered  to  its  initial  determination  not  to  place 
in  issue  at  that  time  Petitioner’s  request  for  exemption 
from  provisions  of  the  Act,  but  specifically  permitted  Peti¬ 
tioner  to  introduce  evidence  relating  to  all  contentions 


1  Electric  Bond  and  Share  Company ,  Release  No.  9416  (1949). 
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which  it  desired  to  make  with  respect  to  the  acquisition  or 
retention  of  the  United  Gas  stock,  including  evidence  relat¬ 
ing  to  the  request  for  exemption  in  so  far  as  it  bore  on  the 
issue  of  the  acquisition  or  retention  of  the  United  Gas 
stock  (A-l).  Thereafter  Petitioner  again  requested  that 
the  issues  before  the  Commission  for  decision  be  broadened 
to  the  extent  necessary  to  include  the  request  for  exemption 
(Tr.,  3284-5).  These  requests  were  denied,  as  reflected  in 
the  Findings  and  Opinion. 

At  the  hearings,  Petitioner  introduced  evidence  showing 
the  integrated  nature  of  its  proposed  future  program  and 
the  manifold  benefits  to  the  public  interest  and  the  interest 
of  the  shareholders  of  Petitioner  and  United  Gas  to  be 
derived  therefrom.  It  established  its  qualification  with  the 
formal  requisites  for  exemption  under  Section  3(a)  of  the 
Act  and  the  absence  of  any  legal  reason  why  the  exemption 
should  be  withheld.  It  therefore  requested  the  Commission 
to  exempt  it  and  its  operations  from  the  provisions  of  Sec¬ 
tion  11  and  other  provisions  of  the  Act  which  might  restrict 
Petitioner  from  carrying  out  its  program  while  still 
retaining  its  interests  in  Foreign  Power,  Ebasco  and  United 
Gas. 

The  Commission  in  its  Findings  and  Opinion  of  Febru¬ 
ary  6, 1952  (55-100a) 

(a)  limited  itself  to  consideration  of  the  applicability 
of  the  acquisition  standards  of  Section  10  and  considered 
Petitioner’s  requested  exemption  under  Section  3  only  in 
its  relation  to  Section  10 ; 

(b)  ruled  that  Petitioner’s  application  in  effect  sought 
a  redetermination  of  the  previous  “finding”  made  in  the 
Electric  dissolution  proceeding  that  Section  10  prohibited 
the  “acquisition”  of  the  United  Gas  securities; 

(c)  ruled  that  Petitioner  had  not  met  the  burden  of 
establishing  a  reason  sufficient  to  warrant  the  modification 
of  the  previous  “finding”  that  such  “acquisition”  was  pro¬ 
hibited  under  the  standards  of  Section  10 ; 

(d)  ruled  that  Petitioner  as  a  matter  of  law  could  not 
be  exempt  from  complying  with  the  provisions  of  Section  10; 
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(e)  did  not  make  any  finding  as  to  whether  the  princi¬ 
pal  business  of  United  Gas  is  that  of  a  public  utility  com¬ 
pany  (i.e.,  the  distribution  of  gas  at  retail) ; 

(f )  found  that  Petitioner  did  not  qualify  for  exemption 
under  Section  3(a)  of  the  Act  and  that,  in  any  event,  such 
exemption  would  be  “detrimental  to  the  public  interest  and 
the  interest  of  investors  and  consumers.” 

The  Order  of  the  Commission  denied  Petitioner’s  request 
for  relief  from  its  commitment  to  dispose  of  its  interest 
in  the  United  Gas  stock  and  the  request  for  an  exemption 
under  Section  3(a)  of  the  Act,  and  directed  Petitioner  to 
take  appropriate  steps  for  the  expeditious  disposition  of 
this  interest  (8-9a).  Whereupon  the  present  Petition  for 
Review  (la)  was  filed  with  this  Court. 

Statutes  Involved. 

[Printed  in  Appendix  B,  pursuant  to  Rule  17(c)(5) 
of  this  Court’s  Rules.] 

Statement  of  Points. 

The  following  is  a  concise  statement  of  points  on  which 
Petitioner  intends  to  rely.  After  each  point,  reference  is 
made  to  the  corresponding  point  or  points  in  the  Petition 
for  Review. 

1. 

The  Commission  erroneously  ruled  that  the  application 
by  Petitioner  to  retain  the  United  Gas  Stock  constituted  a 
request  for  approval  of  an  “acquisition  for  retention”  to 
be  governed  by  the  standards  of  Section  10  (Points  a  and  f.). 

2. 

The  Commission  erroneously  ruled  that  the  so-called 
“acquisition  for  retention”  by  Petitioner  of  the  United  Gas 
stock  was  required  to,  but  did  not,  meet  the  standards  of 
Section  10  (Points  b,  c  and  f.). 
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3. 

The  Commission  erroneously  ruled  that  Petitioner 
could  not  be  exempted  from  compliance  with  the  standards 
of  Section  10  (Points  c  and  d-5.). 

4. 

The  Commission  erred  in  restricting  the  issues  consid¬ 
ered  to  those  arising  under  or  in  relation  to  the  “acquisi¬ 
tion”  by  Petitioner  of  the  presently  held  interest  in  United 
Gas,  thereby  denying  Petitioner  the  hearing  guaranteed 
to  it  by  due  process  of  law  (Points  c  and  f). 


5. 

The  Commission  erroneously  ruled  that  Petitioner  did 
not  qualify  for  exemption  under  Section  3(a)(5)  (Points 
d-1,  d-2  and  d-3). 


6. 

In  ruling  as  stated  in  Point  5,  the  Commission  erred  in 
failing  to  find  that  the  principal  business  of  United  Gas 
was  not  that  of  a  public  utility  (Point  d-4). 


7. 

The  Commission  erroneously  ruled  that  Petitioner  did 
not  qualify  for  exemption  under  the  combined  provisions 
of  Sections  3(a)  (3)  and  3(a)  (5)  (Points  d-1  and  d-2). 

8. 

The  Commission  erroneously  ruled  that  the  granting  of 
Petitioner’s  request  for  exemption  would  be  detrimental 
to  the  public  interest  and  the  interest  of  investors  or  con¬ 
sumers  (Point  d-5). 

9. 

In  ruling  as  stated  in  Points  5,  7,  and  8,  the  Commis¬ 
sion  relied  upon  tests,  standards  and  presumptions  for 
which  there  is  no  support  in  the  Act  and  which  are  con¬ 
trary  to  express  provisions  contained  therein  (Points  d-2, 
d-3  and  f). 
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10. 

The  Commission  erred  in  making  findings  of  fact  which 
are  not  supported  by  substantial  evidence  and  in  failing  and 
refusing  to  find  many  pertinent  facts  in  disregard  of  pre¬ 
ponderant  evidence  requiring  such  findings  (Points  d-1, 
d-5  and  e). 


Summary  of  Argument. 

A.  The  Commission  erred  in  ruling  that  Petitioner’s 
application  constituted  a  request  for  approval  of  sm  “acqui¬ 
sition”  under  Section  10  of  the  Act. 

The  Commission’s  position  that  it  made  findings  in  the 
Electric  proceeding  that  Petitioner  could  not  “acquire”  the 
United  Gas  stock  and  that  the  application  in  the  present 
case  merely  constitutes  a  request  for  a  modification  of  such 
adverse  findings  is  without  foundation. 

No  findings  exist  prohibiting  the  “acquisition”  of  the 
United  Gas  stock  made  in  the  Electric  proceeding  and  no 
Section  10  issue  survived  the  approval  of  Petitioner’s  appli¬ 
cation  there.  The  issue  in  the  present  case  is  whether 
Petitioner  can  establish  its  right  under  the  standards  of 
the  Act  to  retain  such  stock. 

1.  Erroneous  doctrine  of  “acquisition  for  retention”. 

Apparently  as  a  basis  for  reviving  the  Section  10  issues 
and  distinguishing  the  prior  approval  of  the  “acquisition” 
in  the  Electric  proceeding,  the  Commission  relies  upon  a 
new  category  of  acquisition  designated  “acquisition  for 
retention”.  Under  the  mandatory  requirements  of  Section 
10(d)  of  the  Act,  the  Commission  can  only  approve  or  dis¬ 
approve  a  proposed  acquisition.  If  approval  is  granted,  the 
Section  10  issues  are  thereby  resolved  and  the  Commis¬ 
sion’s  jurisdiction  over  the  retention  of  the  property  is 
derived  from  its  powers  under  Section  11.  There  exists  no 
authority  for  the  claim  of  the  Commission  that  later  ques¬ 
tions  arising  in  connection  with  the  retention  of  the  prop- 
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erty  concern  a  new  acquisition — an  “acquisition  for 
retention”. 

Since  Petitioner  had  already  “acquired”  the  United  Gas 
stock,  it  instituted  the  present  proceeding  in  which  it 
requested  an  exemption  pursuant  to  Section  3(a)  of  the  Act 
as  an  appropriate  method  of  being  relieved  from  its  com¬ 
mitment  to  dispose  of  that  investment.  The  Commission 
has  denied  to  Petitioner  the  right  to  be  heard  upon  this 
issue  independent  of  other  wholly  irrelevant  considerations. 

2.  Erroneous  ruling  on  the  applicability  of  Section  10. 

Petitioner  has  maintained  throughout  that  its  receipt  of 
the  United  Gas  securities  under  the  Electric  plan  did  not 
constitute  an  “acquisition”  within  the  meaning  of  Sections 
9  and  10  of  the  Act.  United  Gas  had  been  a  part  of  Petition¬ 
er ’s  holding  company  system,  both  directly  and  indirectly, 
since  the  organization  of  United  Gas  in  1930.  The  pertinent 
legislative  history  indicates  that  the  standards  applicable 
to  acquisitions  by  holding  companies  of  securities  and 
utility  assets  were  to  apply  only  to  the  acquisition  of  new 
interests  being  brought  into  the  system  from  the  outside. 
They  were  not  intended  to  be  applicable  to  mere  changes 
in  the  form  of  ownership  resulting  from  transfers  brought 
about  by  corporate  reorganizations  made  necessary  under 
the  Act.  A  contrary  interpretation  would  hinder  the  orderly 
and  fair  administration  of  system  simplification  process. 

B.  The  Commission  erred  in  ruling  that  Petitioner’s 
“acquisition”  of  the  United  Gas  stock  did  not  meet  the 
standards  of  Section  10. 

In  the  event  that  this  Court  finds  that  the  standards  of 
Section  10  are  applicable  in  the  present  proceeding,  Peti¬ 
tioner  has  effected  compliance  with  those  standards.  The 
continued  existence  of  Electric  constituted  an  unnecessary 
complexity  in  Petitioner’s  holding  company  system.  The 
United  Gas  securities  were  received  by  Petitioner  as  a 
necessary  step  in  the  plan  to  bring  about  the  dissolution 
of  Electric. 
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The  Commission  in  the  past  has  approved  transfers 
under  Section  10  which  effected  a  mere  change  in  the  form 
of  ownership,  from  a  direct  to  an  indirect  interest,  where 
the  transfer  was  a  necessary  concomitant  to  over-all  sys¬ 
tem  compliance.  Otherwise  step-by-step  administration  of 
the  Act  would  be  impossible. 

The  Commission  erroneously  found  that  the  alleged 
“acquisition”  herein  contravened  the  standards  of  Section 
10  because  (1)  the  inclusion  of  domestic  and  foreign  utility 
properties  in  a  single  system  would  violate  Section  11(b)  (1) 
and  the  geographical  limitations  there  prescribed;  and 
(2)  Petitioner  would  constitute  an  unnecessary  “function¬ 
less  entity”  as  a  holding  company  over  United  Gas. 

Fibst,  the  Commission  ignored  the  fact  that  Section 
3(a)  (5)  expressly  provides  for  the  continued  existence  of  a 
holding  company  owning  an  interest  in  both  domestic  and 
foreign  properties. 

Second,  the  Commission  erroneously  viewed  Petitioner 
as  the  owner  of  its  investment  in  United  Gas  alone 
and  did  not  consider  this  investment  as  a  single  part  of  its 
over-all  future  program  which  establishes  the  full  “eco¬ 
nomic  justification”  for  its  continued  existence.  Under 
such  program,  Petitioner  will  exist  as  a  dynamic  enterprise 
which  will  preserve  all  of  the  values  inherent  in  its  present 
organization  while  enhancing  them  for  the  benefit  of  its 
shareholders  and  the  public  interest.  The  continuation  of 
the  United  Gas  investment  is  a  prime  feature  of  this  future 
program  and  will  contribute  to  its  effectiveness.  These 
benefits  will  accrue  without  likelihood  of  a  concentration  of 
control  or  interlocking  relationships  to  the  extent  that  would 
be  detrimental  to  the  public  interest  or  the  interest  of 
investors  or  consumers. 

C.  The  Commission  erred  in  ruling  that  Petitioner  could 
not  be  exempted  from  compliance  with  the  standards  of 
Section  10. 

In  the  event  that  Petitioner  has  not  complied  with  the 
provisions  of  Section  10,  it  is  entitled  to  be  exempted  from 
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such  provisions  under  Section  3(a).  The  Commission  found 
that  Petitioner,  as  an  exempt  holding  company,  would 
remain  subject  to  the  acquisition  standards  under  Section 
9(a)(2),  which  applies  to  acquisitions  “by  any  person”. 
But  the  Commission’s  jurisdiction  pursuant  to  that  Section 
would  apply  only  to  future  acquisitions  made  after  the  grant 
of  the  exemption.  Since,  however,  the  “acquisition”  in  the 
present  case  has  taken  place  prior  to  the  exemption,  it  has 
been  merged  with  the  exemption  proceedings  so  as  to  fall 
within  the  scope  of  the  exemption  powers  of  the  Commis¬ 
sion. 


D.  The  Commission  erred  in  restricting  the  issues  to 
those  arising  under  Section  10  and  thus  denied  Petitioner  a 
fair  hearing  as  guaranteed  by  due  process  of  law. 

The  Commission  limited  the  scope  of  the  present  pro-, 
ceeding  to  the  single  issue  of  whether  there  existed  addi¬ 
tional  evidence  that  should  cause  the  Commission  to  modify 
its  alleged  previous  finding  that  Petitioner  could  not 
“acquire”  the  United  Gas  securities.  The  request  for 
exemption  was  considered  only  in  so  far  as  it  related  to 
that  single  issue. 

Thus  Petitioner  has  been  deprived  of  a  substantial  inter¬ 
est  in  the  United  Gas  stock  without  the  opportunity  for  full 
consideration  of  its  right  to  hold  such  stock  which  was 
assured  to  it  under  its  conditional  commitment  and  which  is 
guaranteed  to  it  under  due  process  of  law. 

E.  The  Commission  erred  in  finding  as  a  matter  of  fact 
and  law  that  Petitioner  did  not  qualify  for  exemption  under 
the  standards  of  Section  3. 

Although  the  Commission  considered  the  applicability 
of  Section  3(a)  only  in  so  far  as  it  related  to  the  alleged 
“acquisition”,  it  did  make  what  purports  to  be  findings  with 
respect  to  Petitioner’s  failure  to  qualify  under  the  formal 
requirements  for  exemption  and  concluded  that  any  such 
exemption  would  be  detrimental  to  the  public  interest  and 
to  the  interest  of  investors  and  consumers.  These  findings 
are  contrary  to  law  and  unsupported  by  substantial  evi¬ 
dence. 
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1.  Erroneous  findings  relating  to  Section  3(a)  (5). 

The  Commission  found  that  Petitioner  holding  its 
United  Gas  investment  along  with  its  interest  in  Foreign 
Power,  Ebasco  and  its  investment  program  could  not  be 
exempt  under  Section  3(a)(5).  That  Section  exempts  a 
holding  company  which  is  not  and  derives  no  material  part 
of  its  income  from  any  one  or  more  subsidiary  companies, 
the  principal  business  of  which  within  the  United  States  is 
that  of  a  public  utility  company.  The  Commission  restricted 
the  availability  of  an  exemption  under  this  Section  to  a 
holding  company,  every  subsidiary  of  which  either  (1) 
operates  exclusively  in  foreign  countries  or  (2)  combines 
foreign  and  domestic  properties  but  is  principally  foreign. 
An  exception  was  recognized  where  there  exists  a  minor 
domestic  utility  from  which  the  holding  company  receives 
no  material  part  of  its  income. 

The  Commission’s  interpretation  finds  no  support  in 
the  language  of  the  Section  and  is  derived  entirely  from  the 
provisions  in  prior  bills  which  were  substantially  modified 
before  enactment,  a  cursory  and  incomplete  explanatory 
statement  made  by  Senator  Wheeler  during  the  course  of 
debate  and  its  own  decision  in  the  Cities  Service  case.1  Such 
interpretation  ignores  the  plain  language  of  Section  3(a)  (5) 
which  contains  two  separate  and  distinct  clauses  to  establish 
the  tests  for  exemption.  These  two  clauses  involve  (1)  the 
question  of  materiality  of  income  derived  from  a  domestic 
subsidiary  which  is  principally  engaged  in  the  utility  busi¬ 
ness  and  (2)  the  question  of  whether  there  is  any  subsidiary 
in  the  holding  company  system  whose  principal  business  in 
the  United  States  is  that  of  a  public  utility  company.  Such 
principal  business  test  is  separate  and  independent  and,  in 
the  circumstances  of  this  case,  the  only  pertinent  test  under 
Section  3(a)(5).  Nevertheless,  the  Commission  failed  to 
make  a  finding  with  respect  to  the  principal  business  of 
United  Gas. 

Foreign  Power  is  principally  engaged  in  the  utility  busi¬ 
ness  but  does  not  operate  within  the  United  States.  Ebasco 


1  Cities  Service  Company,  8  S.  E.  C.  318  (1940). 
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is  not  engaged  in  utility  business.  Therefore,  the  only 
issue  should  be  whether  the  principal  business  of  United 
Gas  is  that  of  a  public  utility  company.  The  Commission 
apparently  found  that  since  United  Gas  was  a  public  utility 
company  as  defined  by  Section  2(a)  (4)  of  the  Act,  Petitioner 
could  not  qualify  for  exemption.  But  the  issue  here  is  not 
whether  some  of  the  business  of  United  Gas  is  public  utility 
business,  but  rather  whether  that  is  its  principal  business. 

Assuming  that  Section  3(a)(5)  was  intended  to  apply 
to  companies  which  are  primarily  engaged  in  the  utility 
business  in  foreign  countries,  nothing  in  Petitioner’s  inter¬ 
pretation  of  Section  3(a)  (5)  is  in  conflict  with  such  policy 
and  factually  Petitioner  complies  with  such  test.  The 
record  shows  that  Petitioner’s  foreign  utility  income  was 
more  than  ten  times  its  income  derived  from  the  utility 
operations  of  United  Gas  and  that  the  bulk  of  the  system’s 
utility  plant  and  investment  are  located  in  foreign  countries. 
Thus  we  must  return  to  what  is  the  primary  issue  here — 
whether  the  principal  business  of  United  Gas  is  that  of  a 
public  utility  company.  * 

United  Gas  and  its  subsidiaries  operate  an  integrated 
gas  system  engaged  in  the  production,  purchase,  gathering, 
transportation,  distribution  and  sale  of  natural  gas.  It  is 
also  interested  in  the  oil,  gasoline,  sulphur  and  potash 
businesses.  It  is  engaged  in  the  public  utility  business  only 
to  the  extent  that  it  distributes  natural  gas  at  retail.  Retail 
distribution,  however,  has  always  comprised  only  an  incident 
to  the  more  important  operations  of  producing  and  trans¬ 
mitting  gas  and  the  transmission  operation  has  always  been 
the  backbone  of  the  system.  Statistically,  the  utility  opera¬ 
tions  are  minor  and  represent  only  a  small  portion  of  the 
United  Gas  plant  investment.  The  record  makes  it  unde¬ 
niably  clear  that  the  principal  business  of  United  Gas  is 
not  that  of  a  public  utility  company.  It  must  therefore  be 
concluded  that  Petitioner  has  established  compliance  with 
the  requirements  for  exemption  under  Section  3(a)(5). 
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2.  Erroneous  findings  under  the  combined  policies  of  Sections 
3(a)(3)  and  3(a)(5). 

In  addition  to  Section  3(a)(5)  alone — the  primary  basis 
for  Petitioner’s  requested  exemption — the  combined  policies 
of  Sections  3(a)  (3)  and  3(a)  (5)  also  provide  the  necessary 
basis  for  the  exemption  of  Petitioner  while  retaining  its 
United  Gas  interest.  The  only  additional  question  pre¬ 
sented  here  is  whether  Petitioner  is  “only  incidentally  a 
holding  company,  being  primarily  engaged  or  interested  in 
one  or  more  businesses  other  than  the  business  of  a  public 
utility  company.”  The  Commission  found  that  Petitioner 
did  not  qualify  for  exemption  because  the  United  Gas  utility 
operations  could  not  be  considered  as  incidental  to  the  non¬ 
utility  operations  and  that  such  utility  operations  were  too 
large  in  an  absolute  sense  to  constitute  Petitioner  “only 
incidentally  a  holding  company”. 

The  record  shows  that  United  Gas  utility  operations 
exist  as  a  functional  accessory  to  the  main  pipeline  system. 
With  respect  to  the  absolute  size  of  the  utility  operations, 
a  study  of  Commission  decisions  shows  that  in  no  case  has 
it  been  held  that  a  company  interested  in  utility  operations 
comparable  in  size  to  the  utility  operations  of  United  Gas 
does  not  qualify  for  exemption  under  Section  3(a)(3).  In 
the  cases  relied  upon  by  the  Commission,  the  utility  opera¬ 
tions  were  very  much  larger  and  were  not,  as  here,  localized 
in  a  single  area  so  as  not  to  impair  the  advantages  of 
efficient  operation  and  the  effectiveness  of  regulation.  In 
the  past  the  Commission  has  exempted  under  Section 
3(a)(3)  companies  conducting  utility  operations  running 
into  many  millions  of  dollars  and  under  other  subdivisions 
of  Section  3(a)  has  exempted  companies  doing  more  utility 
business  than  United  Gas. 

3.  Erroneous  findings  with  respect  to  the  “unless  and  except” 
clause. 

The  Commission  is  directed  to  grant  an  appropriate 
exemption  to  a  holding  company  meeting  the  formal 
requirements  for  exemption  under  Section  3(a)  “unless 


19 


and  except  in  so  far  as  it  finds  the  exemption  detrimental 
to  the  public  interest  or  the  interest  of  investors  or  con¬ 
sumers’ \  The  legislative  history  and  Commission  decisions 
show  that  once  a  company  establishes  that  it  is  within  the 
ambit  of  one  of  the  subdivisions  of  Section  3(a),  it  is 
prima  facie  not  the  kind  of  company  against  which  the 
purposes  of  the  Act  are  directed.  The  Commission  must 
grant  the  exemption  unless  it  is  definitely  established  by 
affirmative  evidence  that  the  exemption  will  result  in  detri¬ 
ment  to  the  interests  sought  to  be  protected. 

In  the  present  case  the  Commission  found  that  in  no 
event  could  Petitioner  be  exempted  because  of  certain  vio¬ 
lations  of  Section  11  which  would  continue  to  exist  if  it 
retained  the  United  Gas  stock.  However,  the  only  violation 
actually  shown  to  exist  related  to  the  geographic  limitations 
of  Section  11(b)(1)  which,  as  already  indicated,  were  not 
intended  to  be  applied  to  companies  qualifying  under  Sec¬ 
tion  3(a)  (5).  The  Commission  pointed  to  certain  “possibili¬ 
ties  of  danger”  that  could  or  might  occur  in  the  future  if 
Petitioner  were  permitted  to  retain  its  United  Gas  stock. 
Such  mere  speculation  without  the  showing  of  any  prob¬ 
ability  that  any  detriment  would  result  is  insufficient  in 
law  to  justify  withholding  the  exemption.  In  any  event 
the  Commission’s  continuing  jurisdiction  to  modify  or 
revoke  the  exemption  establishes  the  impropriety  of  substi¬ 
tuting  conjecture  for  affirmative  proof. 

Petitioner  has  established  in  the  record  that  its  program 
of  future  operation  including  as  an  incidental  part  the  reten¬ 
tion  of  its  interest  in  United  Gas,  will  result  in  affirmative 
benefit  to  the  public  interest  as  well  as  to  the  interest  of 
investors  and  consumers.  These  benefits  should  not  be 
sacrificed  when  they  can  be  accomplished  within  the  frame¬ 
work  of  the  Act. 
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Argument. 

The  basic  substantive  issue  raised  in  this  proceeding  is 
whether  Petitioner,  holding  its  United  Gas  stock  as  an 
integral  part  of  its  future  program  (along  with  Foreign 
Power,  Ebasco,  and  non-utility  investments),  qualifies 
under  Section  3(a)  of  the  Act  (primarily  paragraph  5 
thereof)  for  an  exemption  from  the  provisions  of  Section  11 
and  other  provisions  of  the  Act  which  would  prevent  or 
unduly  restrict  its  operations.1  This  issue,  however,  the 
Commission  in  effect  ignored  and  instead  stressed  the  claim 
that  the  Commission  first  had  to  determine  the  right  of 
Petitioner  to  “acquire”  the  United  Gas  securities  distrib¬ 
uted  to  it  under  the  Electric  plan.  This  substitution  of 
issues  has  permitted  the  case  before  the  Commission  to  be 
decided  upon  an  illusory  technical  ground,  which  effectively 
prevented  any  true  determination  on  the  merits. 

Petitioner’s  assignment  of  error  concerning  the  inter¬ 
pretation  of  the  Commission’s  order  made  in  the  Electric 
proceeding  and  of  the  application  filed  to  obtain  relief  from 
the  commitment  to  dispose  of  the  United  Gas  stock  does  not 
present  problems  of  mere  semantics  or  procedural  form. 
When  the  issues  in  this  case  are  framed  in  terms  of  “acqui¬ 
sition”,  the  primary  problem  raised  by  Section  10  of  the 
Act2  relates  to  the  degree  of  compliance  by  Petitioner  with 
the  substantive  provisions  of  the  Act,  especially  Section  11. 
When  framed  in  terms  of  “retention”,  the  primary  prob¬ 
lem  relates  to  the  right  of  Petitioner  to  qualify  for  exemp¬ 
tion  from  the  full  enforcement  of  these  provisions  under  the 
express  terms  of  Section  3(a)  as  a  company  not  intended 

1  The  application  contemplates  the  retention  of  jurisdiction  by 
the  Commission  with  respect  to  regulatory  provisions  of  the  Act 
relating  to  intercompany  transactions  involving  Petitioner,  Ebasco, 
Foreign  Power  and  United  Gas. 

2  Section  10,  which  is  printed  in  full  at  B-8-11,  sets  forth 
certain  applicable  statutory  standards  regarding  acquisitions  by 
holding  companies,  subsidiaries  and  other  persons.  By  the  terms 
of  Section  9  (B-6-8)  of  the  Act,  certain  types  of  acquisitions 
are  made  unlawful  unless  first  approved  by  the  Commission  under 
the  requirements  prescribed  in  Section  10. 
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to  be  covered  by  the  Act.  The  erroneous  formulation  of 
the  issnes  before  the  Commission  has  deprived  Petitioner 
of  a  full  and  fair  determination  of  its  right  to  the  relief 
which  had  specifically  been  reserved  to  it  in  the  Electric 
proceeding. 

Mnch  has  already  been  said,  and  nndonbtedly  more  will 
be  said,  concerning  the  alleged  attempt  by  Petitioner  to 
avoid  the  impact  of  the  regulatory  features  of  the  Act  by 
seeking  to  hold  pursuant  to  a  statutory  exemption  securities 
which  it  cannot  legally  acquire.  Such  a  proposition  is 
erroneous  in  every  detail.  Petitioner  will  show  that  it  has 
lawfully  “acquired”  the  United  Gas  stock;  that  since  long 
prior  to  the  passage  of  the  Act  it  has  held  a  substantial 
direct  or  indirect  interest  in  United  Gas ;  that  its  efforts  to 
seek  a  determination  of  its  right  to  hold  such  stock  conforms 
with  normal  practice  developed  in  the  orderly  administra¬ 
tion  of  complex  holding  company  system  reorganizations  as 
well  as  the  right  assured  to  it  by  the  Commission;  and  that, 
on  the  merits,  it  has  established  its  right  under  all  of  the 
regulatory  features  of  the  Act  to  be  granted  an  exemption 
under  Section  3(a)  to  retain  the  United  Gas  stock  as  part  of 
its  future  program.  It  will  be  shown  in  this  brief  that  the 
order  of  the  Commission  denying  Petitioner’s  application 
was  in  error  and  should  be  set  aside. 

POINT  I. 

The  Commission  erred  in  ruling  that  Petitioner’s 
application  constituted  a  request  for  approval  of  an 
“acquisition”  under  Section  10  of  the  Act. 

The  primary  ground  for  the  Commission’s  order  deny¬ 
ing  Petitioner’s  application  for  relief  from  the  commitment 
to  dispose  of  the  United  Gas  stock  is  the  wholly  improper 
conclusion  that  the  Commission  had  previously  found  that 
Petitioner  could  not 4 4 acquire”  such  stock  and  that  a  proper 
showing  had  not  been  made  under  the  standards  of  Section 
10  to  justify  a  modification  of  that  finding  (70a).  The  Com- 
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mission  thereby  construed  the  express  reservation  contained 
in  its  prior  order  which  granted  to  Petitioner  an  opportunity 
for  “full  consideration”  of  its  right  to  hold  such  stock  to 
mean  only  that  it  might  request  a  redetermination  of  an 
adverse  finding  upon  a  change  in  circumstances.  The  fallacy 
of  such  construction  is  demonstrable  by  a  review  of  the 
application  filed  by  Petitioner  in  the  Electric  proceeding 
and  the  subsequent  action  taken  with  respect  thereto. 

During  the  course  of  the  proceeding  upon  the  plan  for 
dissolution  of  Electric  filed  under  Section  11(e),  which  had 
been  developed  only  after  lengthy  proceedings  on  prior 
plans  and  protracted  negotiations  between  representatives 
of  the  various  affected  groups,  the  Staff  of  the  Commission 
raised  the  issue  concerning  the  right  of  Petitioner  to  retain 
various  securities  to  be  distributed  to  it  in  consideration 
for  the  surrender  of  its  holding  in  and  claims  against 
Electric  (124-6a).  The  Staff  took  the  position  that  unless 
Petitioner  filed  an  application  for  authority  to  acquire  the 
United  Gas  stock  and  agreed  to  dispose  of  such  stock  within 
a  year  after  its  receipt,  it  would  be  necessary  to  try  out 
the  status  of  such  interest  as  a  part  of  Petitioner’s  system 
before  the  Electric  plan  could  be  approved.  In  order  to 
avoid  delay  in  the  expeditious  approval  and  prompt  con¬ 
summation  of  the  Electric  plan,  with  the  attendant  possi¬ 
bilities  for  failure,  Petitioner  was  forced  to  file  such  an 
application  requesting  the  approval  of  any  and  all  trans¬ 
actions  proposed  by  and  pursuant  to  the  plan  as  the  same 
related  to  it  (125a).  This  application  contained  a  commit¬ 
ment  by  Petitioner  to  dispose  of  the  United  Gas  stock, 
among  other  securities,  within  a  specified  time  after  receipt 
thereof,  subject  to  the  right,  not  later  than  60  days  after  the 
Commission’s  order  approving  the  Electric  plan,  to  insti¬ 
tute  appropriate  proceedings  for  relief  from  its  commit¬ 
ment  in  so  far  as  it  related  to  the  United  Gas  stock  and  for 
a  determination  of  its  right  to  "hold  the  same  (Appl’s  Ex. 
169,  14a).  The  Commission’s  order  approving  the  plan1 
expressly  approved  the  application,  stating: 

1  Electric  Power  &  Light  Corp Release  No.  8906  (1949),  p.  3. 
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“It  is  pubtheb  obdebed  that  the  application- 
declaration  of  Bond  and  Share  referred  to  above 
[respecting  the  “acquisition”  and  disposition  of  the 
securities  to  be  received]  be  and  it  is  hereby  granted 
and  permitted  to  become  effective.” 

Tn  the  Findings  and  Opinion  of  the  Commission  with 
respect  to  the  Electric  plan,  it  was  stated  as  follows:1 

•  !*•  f  %  *  •  a  ■*  •’  /  T  ,  y 

“While  not  passing  at  this  time  upon  any  future 
application  that  Bond  and  Share  may  file,  we  note  at 
this  time  that  on  the  basis  of  the  record  thus  far 
developed  in  proceedings  concerning  Bond  and  Share, 
we  could  not  approve  the  acquisition  by  Bond  and 
Share  of  the  securities  of  United  under  the  stand¬ 
ards  of  the  Act.  In  view  of  the  present  commitment 
of  Bond  and  Share  to  dispose  of  United’s  stock 
within  one  year,  we  shall  not  now  make  any  adverse 
findings  in  connection  with  the  acquisition  of  these 
securities.  When,  and  if,  Bond  and  Share  seeks  a 
redetermination  of  its  commitment,  opportunity  will 
be  afforded  for  full  consideration  of  such  application, 
and  we  shall  then  make  our  determination  (Italics 
ours). 

The  existence  of  the  order  approving  the  “acquisition” 
sufficiently  shows  that  no  further  question  concerning  Peti¬ 
tioner’s  right  to  receive  this  interest  can  appropriately  be 
raised  in  the  present  proceeding.  The  only  legitimate  issue 
here  is  whether  Petitioner  can  be  allowed  to  continue  to 
hold  such  interest.  The  wording  of  the  conditional  commit¬ 
ment  and  the  discussion  of  it  by  the  Commission  show  that 
Petitioner  was  granted  the  unlimited  right  to  institute 
appropriate  proceedings  for  relief  from  its  commitment  and 
an  opportunity  for  full  consideration  of  its  right  to  hold 
the  United  Gas  stock.  No  indication  was  given  that  the 
Commission  intended  in  the  Electric  proceeding  to  make 
a  categorical  finding  that  Petitioner  could  not  “acquire” 

1  Electric  Power  &  Light  Corp Release  No.  8889  (1949),  p.  99. 
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or  retain  the  securities.  In  fact,  the  very  purpose  of  the 
commitment  was  to  avoid  the  necessity  of  making  any 
findings  with  respect  to  the  issue  of  retention.  Nothing  in 
the  order  or  opinion  restricted  the  language  of  the  con¬ 
ditional  commitment  to  provide  that  an  opportunity  would 
only  be  given  to  request  a  rehearing  upon  such  alleged 
adverse  finding.1 

Elimination  of  any  issue  concerning  the  “ acquisition’ ’ 
by  Petitioner  of  the  direct  interest  in  United  Gas  under  the 
standards  of  Section  10  conforms  with  the  procedure 
adopted  in  connection  with  transfers  made  as  a  con¬ 
sequence  of  the  simplification  of  complex  holding  company 
systems.  The  effect  of  Petitioner’s  conditional  commit¬ 
ment  was  to  reserve  for  future  determination  in  appro¬ 
priate  proceedings  the  status  of  the  United  Gas  stock  as  a 
part  of  Petitioner’s  over-all  plan  for  compliance  with  the 
Act.  Any  existing  Section  10  issue  was  merged  into  the 
commitment  subject  to  the  determination  of  Petitioner’s 
right  to  hold  rather  than  “acquire”  the  United  Gas  stock. 

The  Commission  in  its  Findings  and  Opinion  took  cog¬ 
nizance  of  the  close  inter-relationship  between  the  standards 
of  Section  10  and  Section  11  in  the  accomplishment  of  the 
objectives  of  holding  company  simplifications  (68-9a). 
It  failed,  however,  to  recognize  its  own  established  practice 
of  step-by-step  progress  towards  the  achievement  of  ulti¬ 
mate  compliance  without  attempting  to  make  definitive 
findings  upon  the  retainability  of  every  property  trans¬ 
ferred  pursuant  to  a  reorganization  made  necessary  in  order 
to  comply  with  Section  11.  Thus  the  Commission  in  numer¬ 
ous  cases  has  finally  approved  acquisitions  under  Section 
10,  while  expressly  recognizing  the  existence  of  additional 

1  The  fact  that  the  Commission  had  given  approval  to  the 
“acquisition”  by  Petitioner  was  recognized  in  its  memorandum 
opinion  postponing  the  hearings  in  the  present  proceeding  (Release 
No.  9542  (1949),  p.  2)  in  which  it  referred  to  the  “granting  the 
application  of  Bond  and  Share  to  acquire  the  stock  of  United” 
subject  to  the  conditions  of  the  commitment.  And,  more  recently, 
it  made  a  similar  statement  in  the  opinion  relating  to  Petitioner’s 
Plan  n-B  (Release  No.  9980  (1950),  p.  A31). 
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issues  as  to  whether  or  not  the  securities  involved  could  be 
retained.1  In  these  cases,  the  Commission  appropriately 
deferred  for  later  determination  the  issue  of  retainability 
of  the  securities  under  Section  11  of  the  Act  although  grant¬ 
ing  final  approval  to  acquisitions  under  Section  10.  Indeed 
the  Commission  stated  that  lacking  Petitioner’s  commit¬ 
ment  it  probably  would  have  approved  the  acquisition  “on 
condition  that  divestment  was  made”  (70a).  The  filing  of 
the  commitment  could  be  no  different  from  the  situation  in 
the  cases  cited  above  where  the  Commission  approved  the 
“acquisition”  subject  to  a  reservation  of  jurisdiction  to  pass 
upon  the  ultimate  right  of  retention. 

In  1 Hugh  M.  Morris ,  Trustee  ( Midland  United  Co.)2 
Middle  West  was  to  receive  shares  of  stock  of  two  under¬ 
lying  subsidiaries  (Public  Service  of  Indiana  and  the  Real¬ 
ization  Company)  in  return  for  its  previously  held  interest 
in  Midland  United,  then  being  reorganized.  The  Commis¬ 
sion  gave  final  approval  to  the  acquisition  of  the  above 
interests,  subject  only  to  further  proceedings  concerning 
retainability ,  stating  at  pages  777-8: 

“In  view  of  Middle  West’s  consent  to  an  order 
of  divestment  regarding  the  Realization  Company 
-  stock  and  its  understanding,  expressed  in  the  record 
here,  that  its  acquisition  of  Public  Service  of  Indiana 
stock  will  be  subject  to  further  proceedings  under 
Section  11(b)(1),  we  make  no  adverse  findings  with 
respect  to  such  acquisitions  and  find  that  they  have 
the  tendency  required  by  Section  10(c)  (2)  as  integral 
parts  of  the  modified  plan  herein.  Accordingly  we 
shall  approve  the  acquisitions  subject  to  the  condi¬ 
tion  that  Middle  West  divest  itself  of  the  Realization 
Company  stock  within  1  year  (or  such  additional 
time  as  may  be  allowed  for  good  cause  shown),  and 

1Duquesne  Light  Co.,  Release  No.  7712  (Sept.,  1947),  p.  10; 
Central  Illinois  Public  Service  Co.,  Release  No.  7954  (Dec.,  1947), 
p.  6;  Northern  New  England  Co.,  Release  No.  7713  (Sept,  1947), 
pp.  6-7 ;  NY  PA  NJ  Utilities  Co.,  3  S.  E.  C.  553,  557  (1938) ;  Great 
Lakes  Utilities  Co.,  10  S.  E.  C.  809,  813  (1941). 

2 16  S.  E.  C.  718  (1944). 


subject  to  our  reservation  of  jurisdiction  to  pass  on 
the  retainabUity  of  Public  Service  of  Indiana  stock  in 
appropriate  proceedings  under  Section  11(b)(1).” 
(Italics  onrs.) 

The  United  Gas  Improvement  Co.  case,1  involved  the 
issuance  to  U.  G.  L  of  the  securities  of  its  subsidiary  Dela¬ 
ware  Power,  among  other  acquisitions.  The  Commission 
stated  at  page  374: 

“•  •  •  reiterate  our  previous  observations 
with  respect  to  these  particular  properties,  and  noth¬ 
ing  herein  contained  should  be  construed  as  a  deter¬ 
mination  of  the  ultimate  status  of  the  Delaware 
Power  system  in  respect  of  the  provisions  of  Section 

11(b)(1).” 

The  present  commitment  in  effect  merely  took  the  place 
of  either  an  existing  Section  11(b)  order  requiring  the  dis¬ 
position  of  the  United  Gas  stock,  or  a  pending  Section  11(b) 
proceeding.  Petitioner’s  reserved  privilege  to  seek  deter¬ 
mination  of  its  right  to  retain  such  stock  represents  no  more 
than  the  right  of  any  party,  as  recognized  by  the  United 
States  Supreme  Court  in  the  case  requiring  the  dissolution 
of  Electric,2  to  seek  relief  or  modification  of  any  outstand¬ 
ing  Section  11  order.3 

The  Commission  in  its  Findings  and  Opinion  recognized 
its  own  established  practice  of  permitting  transfers  of  inter¬ 
ests  within  a  holding  company  system  under  Section  10 
while  reserving  for  future  determination  the  question  of 
the  ultimate  status  of  the  property  as  part  of  such  system 
under  Section  11(b).  However,  it  stated  that  such  pro¬ 
cedure  would  not  be  followed  where  ‘‘it  is  manifest,  at  the 

1 14  S.  E.  C.  360  (1943). 

2  American  Power  &  Light  Co.  v.  SEC,  329  U.  S.  90  (1946). 

3  For  example  see  The  North  American  Co.,  Release  No.  9190 
(1949)  where  the  Commission  granted  the  requested  modification 
of  its  Section  11(b)  order  requiring  complete  divestment  of  certain 
properties,  justified  on  the  basis  of  its  continuing  jurisdiction  to 
reexamine  the  record  in  light  of  future  operations. 
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time  the  proposed  acquisition  is  nnder  consideration,  that 
there  is  no  possibility  of  its  being  retained  pnrsnant  to 
Section  11”  (69-70a).  There  is  no  foundation  in  fact  or  law 
for  the  creation  of  this  exception  and  its  application  in  the 
present  case  was  made  in  total  disregard  of  what  trans¬ 
pired  in  the  Electric  proceeding. 

The  Commission  now  purports  to  hold  that  it  failed  to 
dispose  of  Section  10  issues  as  part  of  the  Electric  proceed¬ 
ing  because  at  that  time  there  could  be  “no  possibility” 
of  Petitioner  being  able  to  retain  the  United  Gas  stock. 
This  is  tantamount  to  a  renunciation  of  the  right  reserved 
to  Petitioner  under  its  conditional  commitment.  If  “no 
possibility”  existed  for  the  ultimate  retention  by  Petitioner 
of  this  interest ,  there  could  be  no  purpose  in  affording  the 
opportunity  for  “ full  consideration”  of  the  application  to 
retain  the  stock.  Furthermore,  the  Commission  in  the 
Electric  proceeding  expressly  disavowed  any  intention  of 
passing  upon  the  merits  of  the  application  Petitioner  was 
permitted  to  file  under  its  commitment. 

Regardless  of  what  might  be  the  present  view  of  the 
Commission,  the  record  is  clear  that  when  the  Electric  plan 
was  consummated  the  Commission  made  no  categorical  find¬ 
ing  against  the  “acquisition”  by  Petitioner  of  the  United 
Gas  securities;  but  on  the  contrary  approved  such  “acqui¬ 
sition”  under  Section  10  subject  to  the  commitment  to  dis¬ 
pose  and  the  express  right  of  Petitioner  to  seek  relief  from 
the  commitment  and  for  determination  of  its  right  to  hold 
the  stock. 

The  Commission’s  order  approving  Petitioners  appli¬ 
cation  to  “acquire”  the  United  Gas  stock  negates  the 
existence  of  any  categorical  finding  prohibiting  such 
acquisition.  There  exists  absolutely  no  authority  that  the 
acquisition  once  effected,  either  on  a  temporary  or  per¬ 
manent  basis,  can  be  recalled  for  further  scrutiny  under 
Section  10..  Of  course,  the  approval  of  the  “acquisition” 
cannot  be  cited  in  support  of  the  ultimate  retainability  of 
the  stock  (as  indicated  by  the  reference  in  the  Commis¬ 
sion’s  opinion  approving  the  Electric  plan),  but  no  question 
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concerning  the  right  to  “acquire”  snch  stock  can  there¬ 
after  survive. 

A.  Erroneous  doctrine  of  “acquisition  for  retention”. 

In  order  to  argue  that  any  Section  10  issues  still  exist 
in  the  present  proceeding,  despite  the  prior  approval  of  the 
“acquisition”  in  the  Electric  proceeding,  the  Commission 
was  required  to  rely  on  the  new  and  unique  doctrine  of 
“acquisition  for  retention”.  Only  by  reliance  on  this  new 
category  of  acquisition  could  the  Commission  undertake 
the  re-examination  of  Petitioner’s  right  to  retain  the 
United  Gas  stock  in  light  of  the  wholly  inapplicable  stand¬ 
ards  of  Section  10.  As  we  have  indicated  above,  the  effect 
of  such  procedure  is  to  deprive  Petitioner  of  the  right 
granted  in  the  Electric  proceeding  to  secure  a  determina¬ 
tion  of  its  right  to  hold  its  United  Gas  stock. 

Prior  to  the  institution  of  the  present  proceeding  the 
Commission  to  our  knowledge  had  never  attempted  to 
differentiate  between  classes  of  acquisitions  so  as  to  permit 
the  transfer  of  property  and  yet  leave  unresolved  for 
future  determination  every  statutory  issue  in  the  same 
form  as  originally  presented.  No  doubt  is  here  raised 
concerning  the  power  of  the  Commission  to  condition  the 
approval  upon  a  reservation  of  continuing  jurisdiction  on 
the  issue  of  retainability.  The  vesting  of  an  interest  sub¬ 
ject  to  divestment  is  no  stranger  to  our  law.  But  the 
statute  recognizes  no  form  of  approval  of  acquisition 
which  is  so  transitory  and  impermanent  that  it  can  be 
ignored  in  later  proceedings. 

Section  9  of  the  Act  grants  supervisory  power  to  the 
Commission  over  acquisitions  by  holding  companies.  The 
Commission  is  directed  under  the  terms  of  Section  10(d) 
(B-ll)  to  issue  an  order  either  granting  or  denying 
approval  of  an  acquisition.  But  it  is  given  no  authority  to 
permit  the  transfer  of  the  property  interest  without  approv¬ 
ing  the  acquisition  in  a  manner  so  as  to  satisfy  the  statu¬ 
tory  standards. 
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As  a  result  of  the  approved  transfer  in  the  Electric  pro¬ 
ceeding,  Petitioner  “acquired”  full  title  to  the  United  Gas 
stock.  It  received  the  undisputed  right  to  vote  the  securi¬ 
ties,1  to  receive  dividends  upon  them  and  exercise  all  of 
the  rights  of  a  shareholder  -with  respect  to  them,  subject, 
of  course,  to  its  conditional  commitment  and  to  the  con¬ 
tinuing  jurisdiction  which  the  Commission  exercises  over 
all  of  the  assets  of  registered  holding  companies.  The 
effect  of  the  Commission’s  decision  is  to  constitute  this 
transfer  as  a  legal  nullity  in  violation  of  its  mandatory 
duty  either  to  approve  or  disapprove  acquisitions  sub¬ 
mitted  to  it.  In  the  very  numerous  cases2  involving  con¬ 
ditional  and  temporary  transfers,  the  Commission  has  never 
questioned  the  effectuation  of  a  de  jure  acquisition.  In  the 
present  case  it  attempts  for  the  first  time  to  deprive  such 
a  transfer  of  any  legal  effect  so  as  to  preserve  intact  all 
issues  under  Section  10  in  a  proceeding  involving  “an  acqui¬ 
sition  for  retention”. 

There  can  be  no  doubt  that  once  the  transfer  of  prop¬ 
erty  is  made  the  Commission’s  power  continues  to  exist 
only  over  the  right  of  the  acquiring  company  to  retain  such 
property  and  the  “acquisition”  cannot  be  recalled  for 
further  scrutiny.  The  jurisdiction  of  the  Commission  over 
the  retention  of  properties  by  holding  companies  is  derived 
from  Section  11(b)  of  the  Act  and  its  powers  must  be  exer¬ 
cised  in  accordance  with  those  provisions.  Since  Petitioner 
had  already  “acquired”  its  interest  in  United  Gas  it  insti¬ 
tuted  the  present  proceeding  for  the  purpose  of  obtaining 
an  exemption  as  an  appropriate  means  of  being  relieved 
of  its  commitment  to  dispose  of  that  investment.  The 
claim  that  such  a  proceeding  in  effect  constitutes  a  request 

1  Petitioner  has  been  restricted  by  the  Commission  in  its  right 
to  elect  more  than  one  director  to  the  United  Gas  Board  of  Direc¬ 
tors.  (But  this  restriction  has  been  imposed  as  a  limitation  of  its 
possible  control  over,  but  not  interest  in,  United  Gas.) 

2  See  for  example  United  Public  Utilities  Corp.,  Release  No.  8710 
(1948) ;  Northern  New  England  Co.,  Release  No.  7713  (1947) ; 
Federal  Light  &  Traction  Co*,  Release  No.  7701  (1947) ;  Common¬ 
wealth  &  Southern  Co.  of  Dela.,  Release  No.  7615  (1947) ;  Wash¬ 
ington  Railway  &  Electric  Co.,  Release  No.  7410  (1947). 
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for  the  approval  of  an  “acquisition  for  retention”  finds  no 
basis  in  the  statute  and  is  contrary  to  the  express  language 
contained  in  Sections  9  and  10. 

B.  Erroneous  ruling  on  applicability  of  Section  10. 

Although  Petitioner  in  the  Electric  proceeding  was 
induced  involuntarily  to  file  an  application  requesting 
approval  of  the  “acquisition”  of  the  United  Gas  stock,  it 
has  at  all  times  maintained  that  Sections  9  and  10  have 
not  at  any  time  properly  been  applicable  to  such  “acqui¬ 
sition”  in  the  circumstances  of  the  present  case. 

An  understanding  of  our  discussion  with  respect  to  the 
applicability  of  Sections  9  and  10  requires  a  brief  restate¬ 
ment  of  Petitioner’s  direct  and  indirect  relationship  to 
United  Gas  up  to  the  present  time. 

At  the  organization  of  United  Gas  in  1930,  Petitioner 
and  its  subsidiary  Electric  received  substantial  security 
interests  in  United  Gas.  Petitioner  continued  to  hold  both 
the  direct  and  indirect  interest  in  that  company  until  the 
consummation  in  late  1944  of  the  United  Gas  plan  of  reor¬ 
ganization  under  the  Act.  That  reorganization  liquidated 
Petitioner’s  direct  interest  but  Electric  (in  which  Peti¬ 
tioner  held  46.8%),  received  94.9%  of  the  recapitalized 
new  common  stock  of  United  Gas.  Thereafter,  the  Electric 
plan  for  dissolution  as  finally  amended  was  consummated 
in  1949.  Under  that  plan  Petitioner,  which  through  Electric 
indirectly  still  owned  an  interest  in  the  common  stock  of 
United  Gas  received  a  portion  of  Electric’s  holding  of  such 
stock  which  amounted  to  approximately  27%  of  the  total 
outstanding.  In  short  Petitioner  has  held,  either  directly 
or  indirectly  or  both,  a  substantial  stock  interest  in  United 
Gas  since  1930. 

The  legislative  history  of  Sections  9  and  10  of  the  Act 
indicates  that  these  Sections  were  intended  to  apply  only 
to  securities  and  utility  assets  that  “are  to  be  brought  into 
holding  company  systems”,  i.e.,  which  were  not  already 
in  the  holding  company  system  at  the  time  of  the  passage 
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of  the  Act.1  Consequently,  we  do  not  believe  that  it  was  the 
Congressional  intent  that  an  “acquisition”,  snch  as  the 
acquisition  by  Bond  and  Share  in  1949  of  a  direct  interest 
in  United  Gas,  which  had  been  a  part  of  its  system  for  about 
20  years,  was  to  be  covered  by  Sections  9  and  10. 

The  Commission  found,  however,  that  Section  10  was 
applicable  because  that  Section  covered  the  acquisition  by 
a  holding  company  of  “any  securities”  and  included  those 
which  are  transferred  as  part  of  a  Section  11  reorganiza¬ 
tion.  It  stated  that  the  application  of  Section  10  was  neces¬ 
sary  to  provide  “a  practical  means  of  preventing  an  acqui¬ 
sition  of  an  interest  which  could  not  be  retained  under 
Section  11  and  if  acquired  would  only  create  a  situation 
requiring  either  new  or  further  proceedings  under  Sec¬ 
tion  11”  (68-9a). 

Although  the  scope  of  Section  10  is  made  applicable  to 
the  acquisition  of  “any  securities”,  the  legislative  history, 

1  Following  are  quoted  extracts  from  (1)  the  Senate  Committee 
report  and  from  (2)  a  statement  by  Representative  Rayburn  on 
the  floor  of  the  House : 

(1)  “These  provisions  [sections  9  and  10]  are  designed 
to  give  the  Commission  supervision  over  the  future  develop¬ 
ment  of  utility-holding  company  systems  so  that  the  systems 
will  be  subjected  to  the  limitation  of  geographic  and  eco¬ 
nomic  integration  laid  down  in  section  11.  In  this  way 
there  will  be  secured  complete  Commission  supervision  of 
securities  and  capital  plants  that  are  to  be  brought  into 
holding  company  systems,  making  impossible  the  mad 
scramble  for  utility  properties  that  has  characterized  the 
mushroom  growth  of  holding  companies,  and  providing  the 
necessary  safeguards  to  the  investor  in  the  process  of  reor¬ 
ganization  and  elimination  of  holding  companies.”  Sen. 
Rep.  No.  621,  74th  Cong.,  1st  Sess.  (1935)  p.  30  (Italics 
ours). 

(2)  “•  •  •  Section  9  subjects  future  acquisitions  of 
securities,  utility  plants,  and  other  interests  to  the  approval 
by  the  Securities  and  Exchange  Commission.  •  •  • 

These  provisions  will  safeguard  acquisitions  in  the  future 
so  that  unfair  prices  will  not  be  paid  to  corporate  insiders — 
with  the  public  furnishing  the  money  and  then  holding  the 
bag  when  it  is  discovered  that  the  properties  cannot  pos¬ 
sibly  earn  their  carrying  charges.  •  •  •”  79th  Cong.  Rec. 
10324  (1935)  (Italics  ours). 
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as  just  noted,  shows  that  the  standards  there  prescribed 
were  not  intended  to  be  enforced  against  a  mere  change  in 
the  form  of  ownership  of  an  interest,  from  indirect  to 
direct,  which  does  not  bring  into  the  system  any  new  inter¬ 
est  or  property.  Moreover,  it  appears  evident  that  the 
Commission’s  ruling  in  this  case  runs  counter  to  its  estab¬ 
lished  policy  respecting  the  orderly  administration  of 
system  simplification.  To  interpret  Section  10  so  as  to 
require  approval  of  the  conversion  of  an  indirect  interest 
to  a  direct  interest  would  not  only  interfere  with  the  pur¬ 
pose  of  the  Act  to  eliminate  subholding  companies  as 
unnecessary  corporate  complexities,  but  would  also  deprive 
a  company,  such  as  Petitioner,  at  the  top  of  a  group  of  sub¬ 
holding  companies  from  exercising  its  privilege  of  group¬ 
ing  retainable  properties.  Each  “acquisition”,  effected  as 
a  part  of  a  necessary  reorganization  under  the  Act,  could  be 
attacked  on  the  ground  that  it  was  non-retainable  together 
with  some  other  group  of  properties  of  which  the  top  com¬ 
pany  had  not  yet  had  an  opportunity  to  dispose.  Orderly 
and  fair  administration  requires  that  a  parent  company  be 
permitted  first  to  simplify  the  corporate  structure  of  its 
underlying  companies,  eliminating  those  not  necessary,  and 
finally  to  make  a  determination  as  to  which  properties  it 
would  seek  to  retain.  Such  a  policy  would  he  completely 
frustrated  under  the  doctrine  here  enunciated  by  the  Com¬ 
mission  to  apply  Section  10  so  as  not  to  allow  any  change 
in  the  ownership  of  property  which  could  require  further 
remedial  action  under  Section  11.  Any  interpretation  of 
Section  10  which  would  attempt  immediately  to  secure  com¬ 
plete  compliance  with  Section  11  ignores  the  magnitude  of 
the  problems  undertaken  to  be  corrected  by  the  Act  and  the 
methods  and  procedures  established  under  it  to  achieve 
step-by-step  compliance. 

In  support  of  its  position  the  Commission  referred  to 
the  fact  that  it  “consistently”  considered  Section  10  to  be 
applicable  to  distributions  made  under  Section  11  reorgani¬ 
zations  (69a).  We  are  not  unaware  that  in  the  past  the 
Commission  has  discussed  the  requirements  of  Section  10  in 
connection  with  the  “acquisition”  of  intra-system  securi- 
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ties.  However,  this  policy  is  not  one  that  has  been  followed 
consistently.  No  issue  under  Section  10  was  raised  with 
respect  to  Electric’s 4 4  acquisition”  of  the  new  common  stock 
of  United  Gas  in  the  1944  reorganization.1  Also  none  was 
raised  with  respect  to  Petitioner’s  4 4 acquisition”  of  securi¬ 
ties  in  1946  in  connection  with  the  dissolution  of  its  sub¬ 
sidiary  National  Power  &  Light  Company.3  There  is  now 
presented  to  this  Court  the  problem  of  which  of  the  diver¬ 
gent  Commission  practices  conforms  to  the  requirements 
of  the  Act. 

It  is  submitted  that  upon  the  basis  of  the  foregoing  the 
Commission  was  in  error  in  finding  that  any  acquisition 
issue  survived  the  Electric  proceeding  and  that  such  issue 
had  to  be  determined  in  accordance  with  standards  of 
Section  10. 

POINT  II. 

The  Commission  erred  in  ruling  that  Petitioner’s 
“acquisition”  of  the  United  Gas  stock  did  not  meet  the 
standards  of  Section  10. 

In  the  event  that  this  Court  should  find  that  Petitioner 
has  not  already  “acquired”  the  United  Gas  stock  and  that 
such 4 4 acquisition”  is  presently  at  issue,  it  is  submitted  that 
upon  the  basis  of  the  record  herein  Petitioner  has  estab¬ 
lished  compliance  with  the  applicable  standards  of  Section 
10  and  should  be  granted  the  opportunity  for  a  full  and 
independent  consideration  of  its  right  to  hold  such  stock 
under  a  statutory  exemption. 

As  we  have  observed  previously,  Petitioner  received  the 
United  Gas  stock  in  1949  in  connection  with  the  mandatory 
dissolution  proceeding  brought  by  the  Commission  against 
Electric  under  Section  11(b)(2).  At  that  time  Petitioner 
owned  46.8%  of  the  voting  securities  of  Electric,  which 
latter  company  the  Commission  had  determined  was  an 

*16  S.  E.  C.  531  (1944). 

2  National  Tower  &  Light  Co.,  Release  No.  6796  (1946). 
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unnecessary  complexity  in  Petitioner’s  holding  company 
system  and  ordered  to  be  dissolved-  The  dissolution  pro¬ 
ceeding  of  Electric  therefore  was  obviously  a  step  toward 
compliance  with  Section  11  of  the  Act.  As  part  of  such 
step,  Petitioner  surrendered  the  securities  of  the  dissolving 
company  and  in  exchange  therefor,  received  among  other 
securities,  27%  of  the  voting  securities  of  United  Gas.  We 
submit  that  such  an  exchange  of  securities,  taken  as  a  part 
of  a  step  in  compliance  with  Section  11,  under  a  plan 
approved  by  the  Commission  as  necessary  to  carry  out  the 
requirements  of  that  Section,  establishes  compliance  with 
the  standards  of  Section  10  and  requires  the  grant  of 
approval  by  the  Commission. 

The  Commission  in  its  Findings  and  Opinion  correctly 
construed  Section  10  “as  permitting  transfers  within  an 
existing  holding  company  system  where  the  acquisitions 
have  appeared  to  be  steps  toward  the  over-all  simplification, 
of  the  holding  company  system  notwithstanding  the  fact 
there  may  be  immediate  results  in  contravention  of  the 
strict  standards  of  Section  11”  (69a).  To  this  effect  the 
Commission  cited  its  own  decision  in  Buffalo,  Niagara  and 
Eastern  Power  Corp.1  It  also  set  forth  the  essential  cri¬ 
terion  that  the  plan  under  consideration,  of  which  the 
“acquisition”  was  a  part,  had  to  bring  nearer  the  ultimate 
goal  of  compliance. 

The  foundation  of  the  rule  to  approve  acquisitions  under 
Section  10  when  found  to  be  a  necessary  part  of  a  manda¬ 
tory  reorganization  under  Section  11  is  the  practicality  of 
the  limitation  of  issues  in  the  single  proceeding  to  those 
involving  the  subject  corporation,  without  attempting  to 
resolve  simultaneously  all  of  the  problems  of  compliance 
of  all  companies  in  the  holding  company  system.  We  have 
already  demonstrated  (supra,  p.  32)  the  necessity  for 
step-by-step  administration  of  the  integration  and  simpli¬ 
fication  standards.2  The  step  of  dissolving  Electric  was  an 

1  Release  No.  6083  (1945),  aff’d  sub.  nom  Phillips  v.  S.  E.  C., 
156  F.  2d  606  (C.  A  2,  1946). 

2  The  Commission  has  often  stated  that  steps  in  compliance  with 
Section  11  of  the  Act  may,  and  often  must  be,  taken  one  at  a  time. 
See  The  United  Corp.,  17  S.  E.  C.  404,  408  (1944) ;  Northern 
New  England  Co.f  Release  No.  7511  (1947)  p.  11. 
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important  step  in  compliance  with  the  Act  and  the  transfer 
of  the  United  Gas  stock  was  a  necessary  concomitant  of 
such  step.  Consequently,  as  a  matter  of  law,  Petitioner 
has  established  compliance  with  the  standards  of  Section  10. 

The  pertinent  test  that  the  Commission  has  applied 
under  Section  10  is  whether  the  “acquisition”  in  question  is 
made  pursuant  to  a  plan  which  would  eliminate  an  “un¬ 
necessary”  corporate  entity  in  the  holding  company  struc¬ 
ture.1  In  United  Gas  Improvement  Co.,2 3  the  Commission 
approved  an  intra-system  transfer  of  stock  of  Delaware 
Power  from  U.  G.  I.  to  the  United  Corporation  pursuant  to 
a  Section  11(e)  plan  as  part  of  a  distribution  to  share¬ 
holders.  In  granting  final  approval  of  the  ‘ 4  acquisition  ’  ’  by 
United,  the  Commission  gave  as  an  important  reason  the 
tendency  of  the  “acquisition”  to  eliminate  complexities  in 
the  system  structure.  It  stated  at  page  138: 

“•  •  •  The  acquisition  [by  United]  will  tend  to 
eliminate  existing  complexities  in  the  holding  com¬ 
pany  system  of  United  and  also,  to  a  certain  extent, 
tend  to  limit  the  operations  of  U.  G.  L  •  *  #.”8 

Prior  to  the  present  case  the  Commission  had  approved 
intra-system  transfers  which  did  not  result  in  the  extension 
of  control  by  the  acquiring  company  of  new  properties.  This 
policy  was  formulated  as  early  as  1935  when  the  Commis¬ 
sion  published  an  Opinion  of  its  General  Counsel4  which 
stated: 

4  4  The  question  has  been  presented  whether  a 
reorganized  holding  company  may  acquire  control  of 
more  than  one  integrated  system  if  such  control 

1  United  Gas  Improvement  Co.,  14  S.  E.  C.  360,  374  (1943) ; 
Federal  Light  &  Traction  Co.,  Release  No.  7701  (1947). 

2 15  S.  E.  C.  131,  138  (1943). 

3  Attention  is  also  directed  to  Public  Service  Corp.  of  N.  J., 
Release  No.  8002  (1948),  p.  23,  where  the  Commission  gave  final 
approval  to  an  intra-system  “acquisition”  in  order  not  to  lose  the 
positive  benefits  of  the  plan  for  dissolution  of  Public  Service. 

4  Release  No.  54  (1935),  pp.  3-4. 
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could  not  ultimately  be  retained  by  the  reorganized 
company  under  the  provisions  of  Section  1L  *  *  • 
“It  follows  that  no  acquisitions  provided  for  by 
a  plan  of  reorganization  will  be  objectionable  to  the 
provisions  of  Section  10(c)  (2)  of  the  Act  if  the  new 
company  which  is  to  acquire  such  assets  will  be  a 
more  suitable  owner  for  them  than  its  predecessor; 
whether  because  of  the  fact  that  it  has  a  more  satis¬ 
factory  debt  structure  or  for  other  reasons.” 

The  Commission  has  repeatedly  given  approval  under 
Section  10  without  more  than  passing  reference  when  the 
transfer  was  a  mere  change  in  form  of  ownership  from  an 
indirect  to  a  direct  interest.1  An  example  appears  in 
Engineers  Public  Service  Co.,2  where  Engineers  proposed 
to  “acquire”  the  stock  in  a  new  bus  company  which  resulted 
from  the  consolidation  of  several  of  its  subsidiaries.  The 
Commission,  finding  it  unnecessary  to  pass  upon  Section 
11  problems  because  of  the  mere  change  in  the  form  of 
ownership  of  the  securities  involved,  stated  at  page  589 : 

“•  #  •  However,  it  is  not  necessary  to  pass  upon 
this  argument  [regarding  retention  problems]  at  this 
time  since  the  proposed  acquisition  of  stock  in  the 
new  bus  company  by  Engineers  Public  Service  Com¬ 
pany  will  only  result  in  a  change  in  the  form  of  own¬ 
ership  of  this  existing  interest  in  the  bus  business.” 
(Italics  ours.) 

Since  Electric  had  the  affirmative  duty  of  disposing  of 
all  of  its  interests  and  settling  all  of  the  claims  against  it 
“as  soon  as  possible”,  a  partial  distribution  of  assets  to 
shareholders  was  an  inevitable  course  of  action.  Had  Peti¬ 
tioner  refused  to  commit  to  dispose  of  the  United  Gas 
stock,  it  does  not  seem  reasonable  to  consider  that  the  dis- 

1  Utilities  Stock  &  Bond  Corp.,  12  S.  E.  C.  277,  281  (1942) ;  The 
United  Gas  Improvement  Co.,  15  S.  E.  C.  131,  138  (1943) ;  The 
Middle  West  Corp.,  Release  No.  7942  (1947),  p.  7. 

2  3  S.  E.  C.  580  (1938). 
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solution  of  Electric  might  thereby  have  permanently  been 
stalemated.  Whether  Petitioner  could  retain  such  stock 
was  a  separate  matter  for  determination  at  a  later  time. 
But  to  the  extent  that  the  provisions  of  Section  10  are 
applicable,  those  standards  have  been  satisfied  by  the 
affirmative  benefits  derived  directly  from  the  consumma¬ 
tion  of  the  Electric  plan.  Thus  the  Commission  was  in 
error  in  failing  and  refusing  to  approve  the  “acquisition” 
under  the  standards  of  Section  10  and  thereafter  independ¬ 
ently  to  consider  the  remaining  issues  properly  before  it. 

In  spite  of  the  principles  set  forth  in  the  foregoing 
decisions  of  the  Commission  which  would  eliminate  the 
necessity  for  any  further  consideration  of  “acquisition” 
problems  arising  under  the  terms  of  Section  10,  the  Com¬ 
mission  specifically  found  that  Petitioner  had  not  met  the 
standards  of  Sections  10(b)(1),  10(b)(3),  10(c)(1)  and 
10(c)(2)  in  connection  with  the  “acquisition”  of  its  direct 
interest  in  the  United  Gas  stock.  We  have  already  fully 
established  the  Commission’s  error  in  re-examining  Peti¬ 
tioner’s  commitment  in  light  of  the  standards  of  Section  10 
and  its  unwarranted  failure  and  refusal  to  find  that  any 
surviving  “acquisition”  issues  were  resolved  by  reason  of 
the  nature  of  the  transfer  as  a  mere  change  in  form  made 
necessary  to  comply  with  Section  11. 

Since  the  subdivisions  of  Section  10  stem  primarily 
from  the  governing  standards  of  Sections  11(b)(1)  and 
11(b)(2),  a  discussion  of  the  erroneous  findings  of  the 
Commission  with  respect  thereto  more  appropriately 
belong  in  the  section  of  this  brief  dealing  with  Petitioner’s 
right  to  an  exemption  from  certain  of  the  provisions  of 
Section  11.  In  this  regard,  however,  it  should  be  pointed  out 
that  the  Commission  incorporated  its  findings  made  under 
Section  10  as  grounds  for  indicating  that  Petitioner  was  not 
entitled  to  the  requested  exemption  pursuant  to  Section 
3(a),  and  consequently  certain  comments  must  be  made 
here. 

The  Commission  found  that  the  “acquisition”  did  not 
tend  towards  the  development  of  an  integrated  public  utility 
system  (Section  10(c)  (2) )  and  was  detrimental  to  the  carry- 
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ing  out  of  Section  11  (Section  10(c)(1))  because  it  would 
result  in  the  ownership  by  Petitioner  of  a  foreign  and 
domestic  utility  system  in  violation  of  the  geographic  lim¬ 
itations  contained  in  Section  11(b)(1).  As  will  be  shown 
later,  these  findings  totally  disregard  the  fact  that  under  the 
terms  of  Section  3(a)(5)  of  the  Act,  the  continued  exist¬ 
ence  of  a  holding  company  owning  an  interest  in  both 
domestic  and  foreign  properties  is  expressly  permitted. 
It  appears  obvious,  therefore,  that  a  determination  based 
upon  the  provisions  of  Section  11(b)  (1)  which  fails  to  take 
cognizance  of  a  specific  exemption  to  the  geographic  limita¬ 
tions  there  prescribed,  is  unjustified  and  in  error.  We  will 
show  below  that  Petitioner,  retaining  its  United  Gas  stock 
along  with  its  interest  in  Foreign  Power,  falls  into  the 
category  of  companies  entitled  to  exemption  under  Section 
3(a)(5). 

The  Commission  found  that  the  “acquisition”  was  detri¬ 
mental  to  the  carrying  out  of  Section  11  because  it  would 
continue  in  effect  a  company  which  unduly  and  unneces¬ 
sarily  complicated  the  structure  of  the  holding  company 
system  (Sections  10(c)(1)  and  10(b)(3)).  It  found  that 
Petitioner  would  constitute  a  “functionless  entity”  with 
respect  to  United  Gas.  The  basis  for  this  holding  consists 
of  the  findings  that  United  Gas  is  a  large  integrated 
system  capable  of  conducting  its  operations  and  financial 
management  without  assistance  from  Petitioner;  that  the 
benefits  derived  from  United  Gas’  association  with  Ebasco 
are  comparatively  minor  and  could  be  continued  without 
Petitioner’s  stock  interest;  that  the  tax  advantages  to  Peti¬ 
tioner’s  shareholders  resulting  from  the  retention  of  the 
United  Gas  stock  are  insubstantial  and,  in  any  event,  could 
not  be  considered  as  a  reason  for  interference  with  the 
enforcement  of  basic  policies  of  the  Act.  It  is  submitted 
that  these  findings  of  the  Commission  are  not  supported 
by  substantial  evidence  contained  in  the  record  and  that 
there  is  no  legal  basis  for  its  conclusion  that  Petitioner 
would  be  a  “functionless  entity”  with  respect  to  United  Gas. 

The  power  of  the  Commission  to  enforce  its  doctrine 
compelling  the  elimination  of  a  holding  company  which 


performs  no  nsefnl  function  with  respect  to  the  system’s 
operations  is  found  in  the  language  of  Section  11(b)(2), 
which  permits  the  Commission  to  insure  that  “the  corpo¬ 
rate  structure  or  continued  existence  of  any  company  in 
the  holding-company  system  does  not  unduly  or  unneces¬ 
sarily  complicate  the  structure ...  of  such  holding-company 
system.  ’  ’  In  pursuance  of  such  power  the  Commission  has, 
in  two  general  types  of  situations,  ordered  the  elimination 
of  corporate  entities  found  to  serve  no  useful  purpose. 
The  first  type  of  situation  is  where  a  system  company  has 
been  found  to  constitute  merely  a  corporate  shell  having 
no  substantial  independent  existence  and  usually  held  to 
be  a  pyramiding  device  through  which  an  inequitable  voting 
control  of  underlying  companies  is  maintained.1 2  The  second 
type  of  situation  is  where  a  holding  company  baa  an 
interest  in  only  a  single  retainable  operating  subsidiary 
and  performs  no  real  function  with  respect  thereto.  The 
Commission  has  directed  dissolution  of  such  a  holding  com¬ 
pany  because  of  the  absence  of  any  “economic  justification” 
for  having  two  companies  perform  the  work  of  one.*  In 


such  a  situation  it  has  been  held  that  the  necessary  expense, 
including  the  payment  of  additional  taxes,  engendered  from 


having  the  income  from  a  single  source  siphoned  through 
an  intermediate  company  to  the  stockholders,  was  an  undue 
and  unnecessary  complexity  within  the  meaning  of  the  Act. 

The  status  of  United  Gas  as  an  integrated  portion  of 
Petitioner’s  future  program  and  the  affirmative  benefits  to 
be  derived  by  all  parties  as  a  result  of  the  program  will  be 
developed  in  more  detail  below  with  respect  to  the  request 
for  exemption.  However,  it  must  be  noted  here  that  United 
Gas  is  predominately  a  non-utility  enterprise  which  has 
as  its  principal  resources  its  reserves  of  hydro-carbon  raw 
materials.  It  was  clearly  shown  in  the  record  that  for 
United  Gas  to  take  full  advantage  of  possible  future  develop- 


1  Columbia  Gas  and  Electric  Corp .,  8  S.  E.  C.,  443  (1941)  •  The 
Middle  West  Corp.,  14  S.  E.  C.  250  (1943). 


2  Engineers  Public  Service  Co.,  Release  No.  7041  (1946)  ;  Phila¬ 
delphia  Co.,  Release  No.  8242  (1948). 
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ments  stemming  from  these  resources,  it  would  be  extremely 
valuable  to  have  associated  with  it  in  any  such  undertaking 
a  business  partner,  such  as  Petitioner,  having  contacts, 
technical  skills  and  access  to  capital  which  might  be  utilized 
in  industrial  undertakings. 

The  Commission  erroneously  has  viewed  Petitioner  as 
the  owner  of  its  investment  in  United  Gas  alone,  without 
considering  this  investment  as  only  one  part  of  a  unified 
program  with  over-all  advantages  to  each  of  the  component 
parts.  The  combination  of  experience,  know-how  and  tech¬ 
nical  knowledge  found  in  Petitioner’s  organization,  to  be 
used  in  combination  with  its  pool  of  investment  capital, 
forms  the  framework  of  a  business  enterprise  with  full 
“economic  justification”.  We  believe  that  there  is  no 
support  or  precedent  for  the  Commission’s  action  in  apply¬ 
ing  the  rule  against  “functionless”  entities  with  respect 
to  a  single  holding  in  Petitioner’s  system  while  disregard¬ 
ing  its  other  subsidiaries  and  its  integrated  future  pro¬ 
gram.  Such  tactics  of  “divide  and  conquer”  would  permit 
the  piecemeal  disintegration  of  holding  company  systems 
regardless  of  compliance  with  the  standards  set  forth  in 
Section  11(b)(2). 

As  regards  the  tax  advantages  we  will  show  below 
that  they  are  substantial  and  will  accrue  to  both  large  and 
small  shareholders  of  Petitioner.  But  of  importance  here, 
the  Commission  has  sought  to  avoid  the  effect  of  these 
benefits  by  relying  upon  a  statement  in  its  decision  in  the 
International  Hydro-Electric  System  case1  where  it  said 
that  it  could  not  allow  the  incidence  of  tax  savings  to 
interfere  with  enforcement  of  the  provisions  of  the  Act 

In  an  earlier  case  the  Commission  had  independently 
found  that  L  H.  E.  S.  was  a  mere  corporate  shell  serving 
no  useful  function  and  ordered  its  dissolution.  A  stock¬ 
holder  requested  the  Commission  to  modify  its  dissolu¬ 
tion  order  so  as  to  provide  for  the  reorganization  and 
continuance  of  the  company  instead  of  its  liquidation. 

1  Release  No.  9535  (1949),  aff’d  sub.  nom.  Protective  Committee 
for  Class  A  stockholders  of  International  Hydro-Electric  System 
v.  SEC,  184  F.  2d,  646  (C.  A  2,  1950). 
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He  argued  tnat  his  proposed  modification  would  result  in  tax 
advantages.  In  the  present  case,  however,  tax  advantages 
are  offered  not  as  the  basis  for  continuing  the  existence  of 
Petitioner  (which  right  remains  substantially  unquestioned) 
but  solely  as  regards  the  propriety  of  its  being  permitted 
to  carry  out  its  future  program  in  a  manner  consistent 
with  the  interest  of  investors  and  with  the  public  interest. 
We  do  not  ask  to  be  protected  from  the  impact  of  the  Act 
because  the  enforcement  of  the  provisions  would  have 
adverse  tax  consequences,  but  we  do  believe  that  the  Com¬ 
mission  is  under  an  affirmative  duty  to  consider  the  legiti¬ 
mate  interests  of  stockholders  and  in  its  administration 
of  the  Act  to  seek  to  preserve  and  enhance  security  values. 
The  existence  of  tax  benefits  are  not  offered  as  excuses 
for  non-enforcement  of  the  Act  but  for  the  purpose  of 
affirmatively  demonstrating  compliance  with  the  sections 
here  involved  which  prohibit  action  by  a  holding  company 
detrimental  to  the  public  interest  and  the  interest  of  its 
investors. 

The  Commission  found  that  the  “acquisition”  could 
result  in  a  tendency  towards  interlocking  relations  and  con¬ 
centration  of  control  detrimental  to  the  public  interest  (Sec¬ 
tion  10(b)(1))  (77-8a).  This  finding  is  only  conclusory, 
being  based  solely  upon  the  fact  that  Petitioner  would  be 
the  largest  single  stockholder  of  United  Gas.  Indeed,  the 
finding  itself  incorporates  the  conjectural  “could”  rather 
fhftn  the  affirmative  “will”  as  required  by  the  statute. 

The  Commission’s  error  with  respect  to  this  finding  is 
its  failure  to  realize  that  the  possibility  of  Petitioner’s  con¬ 
trol  over  United  Gas  has  in  fact  been  diminished  as  the 
result  of  the  Electric  dissolution  and  the  conversion  of  the 
indirect  interest  to  direct.  Prior  to  the  dissolution  of  Elec¬ 
tric,  Petitioner  indirectly  held  about  44%  of  the  voting 
power  of  United  Gas.  Since  such  dissolution  and  the  con¬ 
version  of  Petitioner’s  indirect  interest  in  United  Gas  to  a 
direct  interest,  Petitioner,  holds  only  about  27%  of  such 
voting  power. 

Moreover  no  claim  has  been  or  could  be  made  on  the 
basis  of  the  record  that  Petitioner  controls  or  exerts  any 
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substantial  influence  over  the  management  of  United  Gas, 
which  is  entirely  in  the  hands  of  independent  officers  and 
directors.  The  testimony  is  clear  that  at  least  at  no  time 
since  1944  has  Petitioner  attempted  to  control,  nor  has  it  in 
any  way  controlled,  the  accounting  practices  or  rate,  divi¬ 
dend  or  other  policies  of  United  Gas  (202a).  At  the  present 
time,  Petitioner  is  restricted  by  the  Commission  to  one 
director  on  the  United  Gas  Board  of  nine  directors  (203a). 
Mr.  McGowen,  President  of  United  Gas,  testified  that  in  his 
opinion,  with  a  27%  interest  in  the  voting  securities  of 
United  Gas  and  even  considering  that  the  United  Gas 
charter  now  provides  for  cumulative  voting,  Petitioner 
could  not  elect  more  than  three  out  of  nine  United  Gas 
directors,  assuming  that  there  were  no  restrictions  on  its 
representation  on  the  Board  (203a). 

In  any  event,  the  Commission’s  finding  is  in  error 
because,  regardless  of  the  possibility  of  control  by  Petitioner 
of  United  Gas,  there  is  nothing  in  the  record  to  indicate  that 
there  will  exist  a  concentration  of  control  or  interlocking 
relationships  to  the  extent  that  would  be  detrimental  to  the 
public  interest  or  the  interest  of  investors  or  consumers. 


POINT  III. 

The  Commission  erred  in  ruling  that  Petitioner 
could  not  be  exempted  from  compliance  with  the  stand¬ 
ards  of  Section  10. 

The  arguments  which  have  heretofore  been  made  in 
connection  with  Sections  9  and  10  of  the  Act  have  estab¬ 
lished  compliance  with  the  standards  therein  prescribed, 
to  the  extent  that  such  standards  are  applicable  in  the 
present  case.  Moreover,  it  must  also  be  noted  that  Peti¬ 
tioner’s  application  filed  to  obtain  relief  from  its  commit¬ 
ment  requests  an  exemption  pursuant  to  Section  3(a) 
from  those  provisions  of  the  Act  (including  Section  10) 
which  would  prevent  the  retention  of  the  United  Gas 
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stock  as  a  part  of  its  future  program.  In  this  regard,  the 
Commission  is  empowered  under  Section  3(a)  to  grant  an 
exemption  from  “any  provision  or  provisions ”  of  the  Act. 

The  Commission  ruled,  however,  that  even  if  Petitioner 
were  granted  an  unqualified  exemption  under  Section  3(a), 
the  exemption  would  be  merely  with  respect  to  provisions 
applicable  to  it  as  a  holding  company  and  would  not  relate 
to  Section  9(a)(2)  which  applies  to  acquisitions  “by  any 
person”.  Therefore,  it  concluded  that  the  standards  of 
Section  10  would  in  any  event  prohibit  the  “acquisition” 
here  involved.  It  is  submitted,  however,  that  as  a  matter 
of  law  the  Commission  was  in  error  in  that  its  power  to 
grant  exemptions  encompasses  all  of  Section  9(a),  without 
which  the  standards  of  Section  10  are  not  brought  into 
play  by  the  terms  of  the  Act. 

Although  the  legislative  background  of  Sections  9(a)  (1) 
and  9(a)(2)  throws  little,  if  any,  light  on  the  question,  it 
seems  proper  to  consider  that  Congress  intended  that  Sec¬ 
tion  9(a)  (1),  which  is  very  broad  in  scope,  was  to  apply  to 
holding  companies  and  their  subsidiaries  and  Section 
9(a)  (2),  which  is  more  limited,  was  intended  to  apply  only 
to  persons  other  than  holding  companies  and  their  sub¬ 
sidiaries.  Petitioner  will  remain  a  registered  holding  com¬ 
pany  regardless  of  any  exemption  order  under  Section  3(a) 
which  may  be  issued. 

Although  in  the  past  the  Commission  has  held  that  an 
exemption  under  Section  3(a)  would  not  relieve  the  hold¬ 
ing  company  from  the  necessity  of  Commission  approval 
of  later  acquisitions  which  would  otherwise  be  covered  by 
Section  9(a)(2),  the  acquisition  in  the  present  case  has 
taken  place  prior  to  and  has  been  merged  with  the  exemp¬ 
tion  proceedings  so  as  to  fall  within  the  scope  of  the 
exemption  powers  of  the  Commission.  To  fail  to  recognize 
and  exercise  such  power  would  result  in  denying  exemption 
with  respect  to  an  acquisition  of  the  same  interest  which 
could  be  found  to  be  appropriate  for  retention  under  the 
exemption  sought.  Such  inconsistent  action  on  the  part  of 
the  Commission  would  be  wholly  unreasonable. 
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In  any  event,  a  recent  Commission  decision  makes  it 
apparent  in  the  present  proceeding  that  the  acquisition  by 
Petitioner  of  the  direct  interest  in  United  Gas  would  be 
covered  by  any  exemption  to  which  it  is  entitled  under 
Section  3(a).  In  Texas  Utilities  Co.,1  a  registered  holding 
company  was  granted  an  exemption  under  Section  3(a) 
from  all  of  the  provisions  of  the  Act  but  the  Commission 
did  not  exclude  future  acquisitions  under  Section  9(a)(2) 
stating  that  Section  3(a)  exemptions  extend  only  to  holding 
companies  and  subsidiaries  as  such.  The  Commission  went 
on,  however,  to  limit  its  refusal  to  exempt  acquisitions 
from  Section  9  (a)  (2)  by  stating  that  under  its  Buie  U-ll(a)2 
the  holding  company  “will  be  exempt  from  Section  9(a)  (2) 
with  respect  to  the  acquisition  of  any  security  issued  by  any 
of  its  subsidiaries”  (p.  11,  footnote  20).  Since  United  Gas 
is  a  subsidiary  of  Petitioner  the  provisions  of  Section 
9(a)(2)  would  not  apply  to  any  acquisition  of  the  securities 
of  such  subsidiary. 

The  Commission  therefore  was  in  error  in  failing  and 
refusing  to  find  that  Petitioner  could  be  exempt  from  com¬ 
pliance  with  the  standards  of  Section  10  to  the  extent  that 
such  standards  are  here  applicable. 

POINT  IV. 

The  Commission’s  error  in  restricting  the  issues  to 
those  arising  under  Section  10  denied  Petitioner  a  fair 
hearing  guaranteed  by  due  process  of  law. 

We  have  already  amply  demonstrated  the  Commission’s 
error  in  restricting  the  scope  of  the  hearing  to  issues  aris¬ 
ing  under  or  in  relation  to  Section  10  of  the  Act  and  its 

1  Release  No.  9786  (1950). 

2 The  text  of  Rule  U-ll(a)  is  as  follows: 

“Acquisitions  by  certain  exempt  holding  companies.  Any 
holding  company  which  is  exempt  from  Sections  4  and  5  (a) 
of  the  Act  and  which  is  not  a  subsidiary  of  any  registered 
holding  company,  shall  be  exempt  from  section  9(a)(2)  of 
the  Act  with  respect  to  the  acquisition  of  any  securities  issued 
by  any  subsidiary  of  such  exempt  holding  company.” 
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consequent  refusal  to  accord  to  Petitioner  full  opportunity 
to  apply  for  relief  from  its  conditional  commitment  and 
for  a  determination  of  its  right  to  hold  the  United  Gas 
stock.  The  effect  of  such  erroneous  restriction  has  been  to 
deprive  Petitioner  of  a  fair  hearing  guaranteed  to  it  by 
due  process  of  law  and  to  prejudice  its  rights  in  its  property 
interest  in  the  United  Gas  stock. 

In  the  Notice  of  and  Order  for  Hearing,1  the  Commis¬ 
sion  directed  that  the  hearings  with  respect  to  Petitioner’s 
application  be  limited  to  the  following  issue  (all  other  issues 
being  reserved)  (52a) : 

“Whether  there  exists  such  additional  evidence 
as  should  cause  the  Commission  to  modify  its  previ¬ 
ous  finding  that  Bond  and  Share  could  not  acquire 
securities  of  United  for  retention,  and  now  find  that 
such  acquisition  meets  the  requirements  of  Section 
10(c)(2)  and  other  applicable  standards  of  the  Act, 
and  will  not  result  in  a  corporate  complexity  in  the 
Bond  and  Share  holding  company  system.” 

Despite  the  protests  of  Petitioner  that  such  framing  of 
the  issue  effectively  prevented  a  determination  of  its  right 
to  hold  the  United  Gas  stock  pursuant  to  an  exemption,  the 
scope  of  the  hearings  was  never  substantially  broadened. 
Petitioner  was  permitted  (by  the  provisions  of  the  Com¬ 
mission’s  letter  dated  December  6, 1949)  (A-l)  to  introduce 
its  direct  evidence  bearing  upon  its  right  to  exemption  sub¬ 
ject,  however,  to  having  such  evidence  considered  only  to  the 
extent  that  it  related  to  the  single  issue  then  before  the  Com¬ 
mission.  Since  the  Commission  held,  however,  that  the  pro¬ 
visions  of  Section  10  prevented  Petitioner  from  “acquiring” 
the  United  Gas  securities  and  that  even  as  an  exempt  hold¬ 
ing  company  Petitioner  remained  subject  to  such  provi¬ 
sions,  its  right  to  exemption  never  became  a  material  issue. 

The  Findings  and  Opinion,  however,  contain  a  discussion 
negating  Petitioner’s  qualification  to  be  exempt  under 


1  Electric  Bond  and  Share  Co.,  Release  No.  9416  (1949). 
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Section  3(a).  These  findings  and  the  discussion  relating 
thereto  may  be  considered  as  mere  surplusage  since  the  case 
had  already  been  disposed  of  by  the  Commission  under 
Section  10.  The  Commission  stated  that  it  considered  the 
applicability  of  the  exemption  standards  of  Section  3  only 
so  far  as  those  standards  were  relevant  to  determining  the 
issues  under  Section  10  (66a). 

As  has  been  already  indicated,  in  reviving  the  Section 
10  issues,  the  Commission  was  compelled  in  effect  to  revoke 
the  prior  approval  given  to  the  ‘ 1  acquisition’ ’  of  the  United 
Gas  stock  and  materially  to  modify  the  rights  reserved  in 
Petitioner’s  commitment  which  was  incorporated  in  the 
Commission’s  prior  order  approving  the  Electric  plan. 
That  action  substantially  reduced  Petitioner’s  property 
interest  in  the  stock  by  the  wholly  unwarranted  ex  parte 
and  ex  post  facto  cancellation  of  accrued  rights. 

Petitioner,  at  all  times,  had  understood  that  it  would  be 
permitted  to  continue  to  hold  the  United  Gas  stock  to  the 
extent  and  in  the  amount  consistent  with  the  standards  of 
the  Act.  Even  in  the  Findings  and  Opinion  issued  in  the 
present  proceeding  the  Commission  stated  (100a) : 

“•  *  *  However,  nothing  in  this  Opinion  should 
be  construed  as  approving  or  disapproving  Bond  and 
Share’s  program  to  become  an  investment  company 
or  as  precluding  the  adoption,  in  connection  with 
such  program  if  approved,  of  an  appropriate  method 
of  expeditiously  disposing  of  the  United  securities 
consistent  with  such  investment  company  program 
and  as  and  to  the  extent  required  under  the  standards 
of  the  Act.”  (Italics  ours). 

It  is  submitted  that  Petitioner  has  been  deprived  of  its 
right  to  be  heard  upon  the  issue  of  whether  and  to  what 
extent  it  might  hold  the  United  Gas  stock  consistent  with 
the  standards  of  the  Act.  It  has  thereby  been  denied  the 
fair  hearing  guaranteed  to  it  by  due  process  of  law  and 
upon  which  it  relied  when  it  entered  the  conditional  commit¬ 
ment  in  the  Electric  proceeding. 
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POINT  V. 

The  Commission  erred  in  finding  as  a  matter  of  fact 
and  law  that  Petitioner  did  not  qualify  for  exemption 
under  the  standards  of  Section  3(a). 

In  view  of  the  statement  by  the  Commission  that  its 
Findings  and  Opinion  were  limited  to  consideration  of  the 
applicability  of  the  standards  of  Section  10  to  Petitioner’s 
“acquiring”  the  United  Gas  stock  and  that  it  considered 
the  applicability  of  the  exemption  standards  of  Section  3(a) 
only  in  so  far  as  those  standards  were  relevant  to  determin¬ 
ing  the  issues  posed  under  Section  10  (66a),  the  portion 
of  the  Findings  and  Opinion  dealing  with  the  merits  under 
Section  3(a)  is  irrelevant  to  the  disposition  of  this  appeal. 
However,  since  Petitioner  has  contended  that  the  primary 
issue  raised  by  its  request  for  relief  from  its  commitment  is 
whether  it  is  entitled  to  the  exemption  under  Section  3(a)  of 
the  Act  so  that  it  might  retain  its  present  holdings  of  the 
United  Gas  stock  as  an  integral  part  of  its  future  program, 
we  believe  that  it  is  necessary  to  point  out  the  numerous 
errors  made  by  the  Commission  in  such  findings. 

We  have  already  briefly  described  {supra,  p.  3)  the 
future  program  that  Petitioner  proposes  to  carry  out  in 
the  event  that  it  is  permitted  to  do  so  by  the  Commission. 
Generally  speaking,  such  proposed  program  includes  as  its 
integral  parts  (118-20a) : 

(1)  The  investment  of  a  pool  of  capital  primarily 
in  non-utility  enterprises ; 

(2)  The  retention  of  Ebasco  and  the  continuation 
of  the  present  activities  of  that  company,  as  well  as 
the  use  of  the  manpower  resources  of  Ebasco  in  aid 
of  Petitioner’s  investment  program;  and 

(3)  The  retention,  at  least  for  a  certain  period 
of  time  now  necessarily  indefinite  as  to  length,  of 
Petitioner’s  interests  in  United  Gas  and  Foreign 
Power. 


50 


reduced  and  by  the  sale  of  such  stock  those  benefits  would  be 
delayed,  at  least  during  the  considerable  period  of  time 
which  it  would  take  Petitioner  to  find  an  investment  with  a 
comparable  income  yield. 

Finally,  United  Gas  and  Petitioner  operating  as  a  team 
have  a  combination  of  talents  and  assets  which,  utilized 
together,  should  serve  to  produce  enhanced  values  to  the 
stockholders  of  both  companies.  One  illustration  of  the 
beneficial  possibility  inherent  in  the  present  situation  is 
the  joint  research  program  in  the  utilization  of  natural  gas 
as  a  raw  material  for  chemical  or  other  commercial  products 
which  was  proposed  to  United  Gas  by  Petitioner  and  which 
has  recently  been  undertaken  by  Petitioner  and  United  Gas 
along  with  National  Research  (149-53a).  Petitioner’s 
ability  to  supply  capital  itself  and  to  attract  other  capital 
required  for  the  exploitation  on  a  commercial  basis  of 
processes  or  products  developed  under  this  program,  as 
well  as  its  specialized  capabilities  in  the  fields  of  engineer¬ 
ing,  design  and  construction,  finance,  marketing  and  similar 
fields  should  be  of  material  assistance  to  United  Gas  in 
capitalizing  upon  technological  developments  in  the  petro¬ 
chemical  field  (150a). 

As  stated  above,  the  Commission  gave  little  considera¬ 
tion  to  the  over-all  benefits  claimed  by  Petitioner  to  be 
inherent  in  the  successful  consummation  of  its  program 
stating  merely  that  “it  was  not  persuaded  by  these  conten¬ 
tions”.  It  made  findings  to  the  effect  that  Petitioner  did 
not  comply  with  the  formal  requirements  for  exemption 
under  Section  3(a)(5)  or  3(a)(3)  and  that,  in  any  event, 
the  exemption  would  have  to  be  withheld  because  any  such 
exemption  would  be  detrimental  to  the  public  interest  or 
the  interest  of  investors  or  consumers  within  the  meaning 
of  the  “unless  and  except”  clause  of  Section  3(a).  It  is 
submitted  that  these  findings  are  erroneous  as  a  matter  of 
law,  and  to  the  extent  that  they  involve  a  consideration  of 
factual  issues,  that  they  are  not  based  upon  substantial 
evidence  contained  in  the  record. 
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A.  Erroneous  findings  relating  to  Section  3(a)(5): 

Section  3(a)(5)  of  the  Act  is  primarily  relied  npon 
by  Petitioner  and  provides  for  the  exemption  sought  by  it. 
Such  Section  reads  as  follows: 

Section  3(a).  The  Commission,  by  rules  and 
regulations  upon  its  own  motion,  or  by  order  upon 
application,  shall  exempt  any  holding  company,  and 
every  subsidiary  company  thereof  as  such,  from 
any  provision  or  provisions  of  this  title,  unless 
and  except  in  so  far  as  it  finds  the  exemption  detri¬ 
mental  to  the  public  interest  or  the  interest  of 

investors  or  consumers,  if - 

•  ••••• 

(5)  such  holding  company  is  not,  and  derives  no 
material  part  of  its  income,  directly  or  indirectly, 
from  any  one  or  more  subsidiary  companies  which 
are,  a  company  or  companies  the  principal  business 
of  which  within  the  United  States  is  that  of  a  public- 
utility  company.’ ’ 

The  Commission’s  findings  with  respect  to  Section 
3(a)(5)  come  down  to  the  following: 

(1)  That  in  the  formative  stages  of  the  Act,  Sec¬ 
tion  3(a)(5)  permitted  an  exemption  only  in  the 
case  of  holding  companies  which  were  not  public 
utility  companies  operating  within  the  United  States 
and  which  had  no  subsidiaries  that  were  such  public 
utility  companies; 

(2)  That  Section  3(a)  (5),  in  the  form  in  which  it 
was  finally  enacted  by  Congress,  applies  only  where 
the  operations  of  the  holding  company  or  at  least  each 
subsidiary  are  either  exclusively  foreign  in  char¬ 
acter  or  a  combination  of  foreign  and  domestic 
(being  principally  foreign) ; 
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(3)  That,  based  on  certain  statements  made  by 
Senator  Wheeler  and  statements  contained  in  the 
Cities  Service  case1  decided  by  the  Commission  in 
1940,  Section  3(a)(5)  applies  only  to  “essentially 
foreign  holding  company  systems”  which  include 
at  most  only  a  small  domestic  utility  company  and 
that  Petitioner  is  not  such  a  system  as  long  as  it 
retains  United  Gas. 

1.  With  respect  to  prior  bills: 

The  Commission  was  correct  in  its  statement  that  the 
original  holding  company  bills  permitted  an  exemption 
under  Section  3(a)(5)  only  in  the  case  of  holding  companies 
which  were  not  public  utility  companies  operating  within 
the  United  States  and  which  had  no  subsidiaries  that  were 
such  public  utility  companies  (88-9a).  It  ignored  the  fact, 
however,  that  the  Section  in  this  form  met  considerable 
opposition  on  the  ground  that  it  provided  for  a  test  which 
was  too  stringent.  Consequently,  an  amendment  to  the  Sec¬ 
tion  was  proposed  which  incorporated  language  extending 
the  exemption  to  any  holding  company  which  did  not  receive 
a  material  part  of  its  income  from  any  subsidiary  the 
principal  business  of  which  within  the  United  States  was 
that  of  a  public  utility  company.  The  fact  that  Congress 
drastically  changed  the  language  of  Section  3(a)  (5)  before 
the  Act  was  passed  is  the  best  evidence  that  can  be  obtained 
that  the  earlier,  more  stringent  provisions  of  the  Section 
were  deemed  unsatisfactory.  The  Petitioner  did  not  com¬ 
ply  with  the  requirements  in  the  original  bills  but  falls 
within  the  express  language  of  Section  3(a)(5)  as  enacted. 
Neither  Petitioner  nor  any  of  its  subsidiaries  (including 
United  Gas,  Ebasco  and  Foreign  Power)  is  a  company 
“the  principal  business”  of  which  within  the  United  States 
is  that  of  a  public  utility  company. 


1  Cities  Service  Company ,  8  S.  E.  C.  318  (1940). 
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2.  With  respect  to  the  scope  of  Section  3( a)  (5) : 

The  Commission  found  that  any  literal  reading  of  Sec¬ 
tion  3(a)(5)  required  that  appropriate  recognition  be  given 
to  the  limiting  words  “within  the  United  States’  *  and  that 
in  the  context  of  legislative  history,  the  Section  should  be 
read  to  apply  only  to  holding  companies  every  subsidiary  of 
which  owns  either  exclusively  foreign  properties  or  a  com¬ 
bination  of  foreign  and  domestic  properties  with  the  foreign 
properties  being  predominant  (92a).  This  interpretation 
is  entirely  novel  and  without  support  in  the  language  used 
by  Congress. 

The  Commission’s  position  in  this  regard  would  require 
a  distinction  to  be  made  between  the  case  where  a  holding 
company  had  a  subsidiary  which  owned  both  domestic  and 
foreign  utility  properties  and  the  case  where  a  holding 
company  owned  two  subsidiaries  one  of  which  owned 
domestic  utility  properties  and  the  other  of  which  owned 
foreign  utility  properties.  In  the  first  case,  the  holding 
company  could  be  entitled  to  exemption ;  and  in  the  second 
case,  it  could  not,  despite  the  fact  that  the  same  properties 
might  be  involved.  Obviously  any  such  artificial  distinction 
was  not  in  the  minds  of  the  members  of  Congress  when  it 
approved  Section  3(a)(5).  Moreover,  even  Senator  Wheel¬ 
er ’s  remarks  (90a)  relied  on  so  heavily  by  the  Commission 
are  contrary  to  the  interpretation  claimed  by  the  Com¬ 
mission. 

3.  With  respect  to  “  essentially  foreign ”  holding  company 

systems: 

Section  3(a)(5)  contains  two  separate  and  distinct 
clauses  which  under  cardinal  rules  of  statutory  construction 
must  be  accorded  independent  significance  and  effect.1 
These  two  clauses  involve  (1)  the  question  of  materiality 
of  income  derived  from  a  subsidiary  which  is  engaged 
principally  in  the  utility  business  and  (2)  the  question  of 
whether  there  is  any  subsidiary  in  the  holding  company 

1  Ex  parte  Public  Bmk,  278  U.  S.  101, 104  (1928) ;  Ginsburg  & 
Sons  v.  PopJcin,  285  U.  S.  204,  208  (1932). 
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system  whose  principal  business  in  the  United  States  is  that 
of  a  pnblic  utility  company. 

These  two  separate  and  distinct  clauses  were  incorpor¬ 
ated  in  a  single  amendment  to  Section  3(a)  (5)  made  during 
debate  in  the  Senate.  Certain  remarks  made  by  Senator 
Wheeler  relating  to  this  amendment  were  cited  by  the  Com¬ 
mission  as  tending  to  show  the  restricted  scope  of  Section 
3(a)(5).1  It  seems  clear,  however,  that  these  remarks  were 
not  intended  to  be  a  complete  exposition  of  the  purpose  of 
the  proposed  amendment.  Senator  Wheeler  in  citing  an 
example  of  the  operation  of  the  amended  exemption  pro¬ 
vision  was  talking  about  a  subsidiary  company,  the  prin¬ 
cipal  business  of  which  in  the  United  States  was  that  of  a 
public  utility  company  and  he  said  that  if  the  holding  com¬ 
pany  “did  not  receive  a  material  part  of  its  income  from 
that  company”  then  the  holding  company  should  be  entitled 
to  an  exemption  under  Section  3(a)(5).2 3 

It  is  clear  that  he  was  not  speaking  of  a  subsidiary  com¬ 
pany,  the  principal  business  of  which  within  the  United 
States  was  not  that  of  a  public  utility  company.  The 
express  language  of  Section  3(a)(5)  makes  it  obvious  that 
a  holding  company  over  such  a  subsidiary  would  be  entitled 
to  an  exemption  even  though  it  derived  a  material  part  of 
its  income  from  that  subsidiary.  Moreover,  there  can  be 
no  question  that  the  Senate  included  the  “principal  busi¬ 
ness”  test  in  Section  3(a)(5)  fully  realizing  the  significance 
of  the  language  used.  On  the  same  day  (June  7, 1935)  that 
the  Senate  considered  the  amendment  to  Section  3(a)(5), 
there  was  a  debate  on  the  question  of  whether  or  not  to  use 
the  “principal  business”  phrase  in  Section  13  of  the  Act 
which  related  to  the  regulation  of  service  companies.8 

1  79  Cong.  Rec.  8842-3  (1935),  set  out  at  page  90a. 

2  The  preoccupation  of  Senator  Wheeler  with  the  “materiality 
of  income”  language,  to  the  exclusion  of  the  “principal  business” 
phrase  probably  resulted  from  the  fact  that  only  a  few  minutes 
prior  to  the  introduction  of  the  amendment  to  Section  3(a)(5)  he 
introduced  an  amendment  to  Section  3(a)(1),  relating  to  intrastate 
systems,  incorporating  the  “materiality  of  income”  test  in  that 
section  for  the  first  time  (79  Cong.  Rec.  8943  (1935)). 

3  79  Cong.  Rec.  8847  (1935). 
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At  the  time  the  debate  commenced,  Section  13  subjected 
to  regulation  companies  4 ‘engaged  in  a  business  of  per¬ 
forming service  contracts.  Senator  Barkley  proposed  to 
amend  this  language  to  regulate  companies  the  “principal 
business  of  which  is  the  performance’ ’  of  service  contracts. 
Senator  Long  objected  to  the  amendment  on  the  ground 
that  it  would  weaken  the  bill  and  allow  a  big  oil  company 
that  sold  gas  and  oil  and  also  performed  service  contracts 
to  be  exempt  from  regulation  under  Section  13,  since  such 
company  could  claim  that  because  of  the  size  of  its  gas 
and  oil  business  its  service  contract  business  was  not  its 
principal  business  even  though  it  might  be  substantial 
As  a  result  of  this  objection  the  amendment  was  modified 
so  that  the  Section  applied  to  “any  person  a  substantial 
part  of  whose  business  is  the  performance”  of  service 
contracts.  Consequently,  the  Senators  could  not  have 
failed  to  have  had  in  mind  the  full  significance  of  the  “prin¬ 
cipal  business”  phrase  and  included  it  in  Section  3(a)(5) 
with  the  intention  that  it  be  recognized  as  an  independent 
test  and  that  the  language  should  be  construed  to  mean 
exactly  what  it  said. 

Unless  words  have  lost  their  ordinary  meaning,  Peti¬ 
tioner  can  show  compliance  with  the  formal  requisites  of 
Section  3(a)(5)  if  it  shows  that  neither  itself  nor  any  of 
its  subsidiaries  has  as  its  principal  business  within  the 
United  States  that  of  a  public  utility  company.  It  is 
obvious  that  the  principal  business  of  neither  Petitioner 
nor  Ebasco  is  that  of  a  public  utility  company.  Foreign 
Power  is  a  holding  company  rather  than  a  public  utility 
company  as  defined  by  the  Act.  Also  the  public  utility 
operations  and  assets  of  the  Foreign  Power  subsidiaries 
are  all  located  outside  the  United  States  and  substantially 
all  (99.99%)  of  its  income  comes  from  abroad.  The  only 
question  then  is  whether  “the  principal  business”  of 
United  Gas  is  that  of  a  public  utility  company,  i.e.,  a  “gas 
utility  company”  as  defined  by  Section  2(a)(4)  of  the 
Act. 

The  Commission  in  its  findings  deemed  it  unnecessary 
to  determine  the  principal  business  of  United  Gas  because 
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apparently  it  interpreted  Section  3(a)(5)  to  preclude  tlie 
availability  of  an  exemption  thereunder  to  any  holding 
company  a  subsidiary  of  which  was  included  within  the 
definition  of  a  gas  utility  company  by  Section  2(a)(4),1 
whether  or  not  the  principal  business  was  that  of  a  public 
utility  company  (94a).  The  Commission  reasoned  that  since 
United  Gas  could  not  be  excluded  from  the  definition  of  a 
gas  utility  company  because  of  its  size,  the  policy  of  the 
Act  required  that  it  and  Petitioner  be  subject  to  the  pre¬ 
scribed  regulation.  It  therefore  concluded  that  Section 
3(a)(5)  was  not  available  to  Petitioner  because  its  continued 
existence  as  a  holding  company  over  United  Gas  presented 
a  situation  which  was  intended  to  be  included  within  the 
scope  of  the  statute  and  within  the  policy  of  regulating 
holding  companies.  We  believe  that  there  is  no  basis  to 
define  the  scope  of  Section  3(a)(5)  by  resort  to  the  “gen¬ 
eral  policy’ *  of  the  Act  without  reference  to  the  language 
actually  used  in  the  section.  No  reasonable  interpretation 
can  be  made  which  ignores  the  double  test  involving  inde¬ 
pendently  the  “materiality  of  income”  and  the  “principal 
business”  clauses.  Had  Congress  intended  Section  3(a)  (5) 
to  apply  only  to  a  holding  company  not  receiving  a  material 
part  of  its  income  from  a  public  utility  ^company  it  would 
have  been  easy  enough  to  say  precisely  that.  The  important 
consideration,  avoided  by  the  Commisison,  is  that  Con¬ 
gress  did  not  say  that. 

The  Commission  in  reaching  the  conclusion  that  the 
absolute  size  of  the  United  Gas  utility  operations  precluded 
the  Petitoner  from  qualifying  for  an  exemption  under  the 
formal  requirements  of  Section  3(a)(5)  relied  almost  exclu¬ 
sively  on  the  statement  of  Senator  Wheeler,  referred  to 
above,  and  on  its  own  prior  decision  in  the  Cities  Service 
case.  We  have  already  shown  that  Senator  Wheeler’s 
explanatory  statement  did  not  attempt  to  define  the  scope 

1  Section  2(a)  (4)  defines  a  gas  utility  as  a  company  distributing 
gas  at  retail  but  exempts  from  this  definition  a  company  primarily 
engaged  in  another  business  if  by  reason  of  the  small  amount 
of  gas  distributed  at  retail  it  is  not  necessary  in  the  public  interest 
that  the  company  be  considered  a  public  utility  company. 
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of  the  Section  but  merely  gave  one  example  of  its  applicabil¬ 
ity.  In  S.  E.  C.  v.  CentraUIllinois  Securities  Corp.1  the 
Supreme  Court  bad  occasion  to  consider  analogous  remarks 
made  by  Senator  "Wheeler  in  debate  on  the  Senate  floor 
relating  to  Section  11(e)  and  noted  that  his  remarks  did 
not  purport  to  be  a  complete  exposition  of  the  purpose  of 
the  section  under  discussion.  Consequently  the  Court  did 
not  consider  such  remarks  significant  in  determining  Con¬ 
gressional  intent,  stating  that  they  “do  not  occur  in  any 
detailed  consideration  of  the  scope  and  incident”  of  the 
subject  matter  involved. 

As  regards  the  Cities  Service  case,  there  is  little,  if  any, 
similarity  in  the  factual  situations  presented  to  the  Com¬ 
mission.  That  Commission  decision,  which  was  never 
reviewed  by  any  court,  cannot  be  accepted  as  any  authority 
here.  In  that  case,  the  holding  company  controlled  two 
large  subsidiary  utility  groups  the  principal  business  of 
each  of  which  within  the  United  States  was  clearly  that 
of  a  public  utility.  Only  a  few  days  before  the  exemption 
application  came  to  hearing  before  the  Commission,  Cities 
Service  had  entered  into  indentures  giving  certain  banks 
the  power  to  vote  all  of  the  stock  of  those  utility  subsidi¬ 
aries.  This  sterilization  scheme  was  admitted  by  the  appli¬ 
cant  to  have  been  effected  for  the  express  purpose  of 
relieving  the  Company  from  the  obligations  imposed  by  the 
Act  on  holding  companies.  Since  the  Commission  refused  to 
give  effect  to  the  sterilization  plan,  it  was  obvious  that  the 
applicant  could  not  come  within  the  language  of  Section 
(3)  (a)  (5)  since  it  had  many  subsidiary  companies  in  the 
United  States  the  principal  business  of  each  of  which  was 
that  of  a  public  utility  company  and  from  which  the  hold¬ 
ing  company  derived  a  material  part  of  its  income. 

Without  effect  being  given  to  the  sterilization  plan,  the 
great  bulk  of  the  Cities  Service  utility  subsidiaries  operated 
within  the  United  States.  Indeed,  its  foreign  utility  income 
from  subsidiaries  operating  abroad  represented  substan¬ 
tially  less  than  10%  of  its  domestic  utility  income.  In  the 
present  case  the  reverse  is  true  in  that  Petitioner’s  foreign 


*338U.S.  96, 120-1  (1949). 
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utility  income  is  more  than  ten  times  its  income  derived 
from  the  utility  operations  of  United  Gas. 

The  Commission  in  attempting  to  bolster  its  interpre¬ 
tation  of  Section  3(a)(5)  suggests  that  the  plain  reading 
of  the  language  as  contended  by  Petitioner  would  afford 
an  exemption  to  a  holding  company  system  which  had  no 
foreign  interests.  This  argument  is  specious.  Petitioner’s 
interpretation  of  Section  3(a)(5)  does  not  prevent  its 
application  only  to  holding  company  systems  the  bulk  of  the 
utility  operations  of  which  are  in  foreign  countries. 

Applicant’s  Exhibit  176  (272a)  shows  that  based  upon 
the  interest  and  dividend  income  of  Petitioner  as  of  Decem¬ 
ber  31,  1949,  less  than  5%  of  its  income  could  have  been 
attributed  to  the  retail  gas  distribution  operations  of  United 
Gas.  There  would  be  no  material  change  in  this  percentage 
figure  of  less  than  5%  if  the  computation  were  made  on  the 
basis  of  current  earnings  rather  than  on  the  basis  of  earn¬ 
ings  of  Petitioner  as  of  December  31,  1949.  Thus  less  than 
5%  of  Petitioner’s  income  on  the  foregoing  basis  has  its 
origin  in  the  distribution  operations  of  United  Gas,  the  only 
operations  reflected  in  any  of  Petitioner’s  investments 
which  can  be  designated  public  utility  business  within  the 
United  States.  We  see  no  justification  for  the  argument 
used  by  the  Commission  that  the  interpretation  of  Sec¬ 
tion  3(a)(5)  for  which  we  contend  would,  if  applied  to  a 
totally  different  situation — a  utility  system  having  no  for¬ 
eign  properties — conflict  with  the  basic  purpose  of  that 
Section.  There  is  nothing  which  would  compel  or  require 
the  application  of  such  Section  to  any  system  which  was  not 
primarily  interested  in  foreign  utility  properties. 

It  is  submitted  that  the  Commission  erred  in  its  inter¬ 
pretation  of  the  scope  and  applicability  of  Section  3(a)(5) 
and  that  its  conclusions  are  contrary  to  the  express  lan¬ 
guage  contained  therein  as  well  as  the  relevant  legislative 
history. 

4.  With  respect  to  the  principal  business  of  United  Gas: 

The  Commission  made  no  findings  with  respect  to  the 
principal  business  of  United  Gas  because  it  did  not  consider 
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it  necessary  to  pass  upon  this  point  nnder  the  interpreta¬ 
tion  of  Section  3(a)(5)  which  it  adopted.  We  believe, 
however,  that  it  is  necessary  in  demonstrating  the  error  of 
the  Commission  to  show  full  compliance  with  the  standards 
of  Section  3(a)(5)  under  the  interpretation  for  which  we 
contend. 

As  heretofore  noted,  the  primary  question  here  involved 
is  whether  the  principal  business  of  United  Gas  is  that  of  a 
“gas  utility  company”  as  defined  by  Section  2(a)  (4).  That 
Section  defines  a  gas  utility  company  as  “any  company 
which  owns  or  operates  facilities  used  for  the  distribution 
at  retail ...  of  natural  or  manufactured  gas  for  heat,  light 
or  power”.  Thus  the  question  may  he  stated  to  be  whether 
“the  principal  business”  of  United  Gas  is  that  of  distribut¬ 
ing  gas  at  retail.  Again,  we  wish  to  emphasize  that  the 
issue  is  not  whether  some  of  the  business  of  United  Gas  is 
distributing  gas  at  retail  (which  the  Commission  appar¬ 
ently  found  was  the  controlling  factor)  but  rather  whether 
that  is  “the.  principal  business”  of  United  Gas. 

It  is  significant  that  Congress  in  framing  the  language 
of  Section  3(a)(5),  used  the  definite  article  “the”  instead 
of  the  indefinite  article  “a”  in  connection  with  the  prin¬ 
cipal  business.  It  seems  hardly  necessary  to  point  out  that 
there  can  be  only  one  business  which  is  the  principal  busi¬ 
ness  of  a  company  nor  is  it  necessary  to  discuss  at  any 
length  the  meaning  of  the  adjective  “principal”,  since  the 
meaning  of  that  word  is  beyond  dispute.1 

It  is  appropriate  at  this  time  briefly  to  describe  the 
operations  of  the  United  Gas  system.  United  Gas,  through 
its  distribution  division  and  its  producing  and  pipe  line 

1  The  adjective  “principal”  has  been  defined  by  the  Courts  to 
mean  “main,  chief,  leading,  highest  in  value,  character  or  import¬ 
ance,  most  considerable  or  important”,  as  any  dictionary  will  show. 

Kelty  v.  Burgess,  84  Kan.  678,  681  (1911).  See  Covert  v.  State 
Board  of  Equalization,  162  P.  2d  717,  722  (D.  Ct.  of  Appeals, 
Cal.,  1945);  In  Be  Day  10  F  Supp.  229,  231  (E.  D.  Ill.,  1935). 

Black* s  Law  Dictionary,  3d  Ed.,  p.  1415  defines  the  adjective 
“principal”  as  follows:  “chief;  leading;  most  important  or  con¬ 
siderable;  primary,  original.  Highest  in  rank,  authority,  char¬ 
acter,  importance  or  degree.  ” 
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subsidiaries,  operates  in  the  Gulf  South  and  constitutes 
a  system  engaged  primarily  in  the  production,  purchase, 
gathering,  transportation,  distribution  and  sale  of  natural 
gas.  The  Commission  has  previously  determined  that  the 
distribution  division  of  United  Gas  itself  handles  all  of 
the  retail  distribution  operations  of  the  system1  and  these 
are  the  only  system  operations  which  constitute  public 
utility  business  under  the  Act.  The  remainder  of  the  sys¬ 
tem’s  natural  gas  operations  and  its  crude  oil  and  other 
operations  are  performed  primarily  through  the  principal 
wholly-owned  subsidiaries  of  United  Gas,  namely  Pipe 
Line  and  Union. 

Mr.  McGowen,  President  of  United  Gas,  testified  that 
that  company  is  divided  into  two  separate  departments — 
the  corporate  and  distribution  divisions.  The  corporate 
division  of  United  Gas,  having  its  general  office  in  Shreve¬ 
port,  La.,  actively  controls  and  manages  all  of  the  opera¬ 
tions  of  the  United  Gas  system  which  was  described  as 
a  closely  integrated  gas  system.  The  distribution  division 
of  United  Gas  operates  the  distribution  facilities  of  that 
company  and  is  separate  from  the  corporate  division 
(197-9a;  264a).  Mr.  McGowen  emphasized  that  the  retail 
distribution  of  gas  has  always ,  in  the  history  of  the  United 
Gas  system,  comprised  only  an  incident  to  the  proper 
functioning  of  the  more  important  operations  of  producing 
and  transmitting  gas  and  that  the  transmission  operation 
has  always  been  the  backbone  of  the  system  (200-la). 

Applicant’s  Exhibits  UG-ll-A  to  UG-ll-F  (295-305a), 
prepared  as  of  June  30,  1949,  illustrate  the  relatively 
minor  importance  of  the  retail  gas  operations  of  United 
Gas,  both  on  a  corporate  and  system  basis,  compared  with 
the  other  operations.  In  comparing  the  retail  gas  assets 
and  revenues  of  United  Gas  and  the  total  plant  and  revenues 
of  the  United  Gas  system,  those  charts  show  that  86%  of 
the  consolidated  plant  and  88%  of  gross  income  were 
derived  from  operations  other  than  those  of  United  Gas 
itself.  Moreover,  these  figures  for  United  Gas’  own  opera¬ 
tions  include  the  portion  (almost  20%)  of  United  Gas’  own 


1  United  Gas  Corp.,  16  S.  E.  C.  531,  533  (1944). 
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facilities  that  are  utilized  in  serving  industrial  customers 
which  are  not  included  within  the  category  of  retail  sales 
under  the  Act.1 

Viewing  the  United  Gas  operations  on  a  consolidated 
basis,  the  figures  show  that  nearly  90%  of  the  plant  and 
investments,  gas  sales  and  net  from  operations  of  the  United 
Gas  system  were  represented  by  operations  other  than  that 
of  the  distribution  of  gas  sales  at  retail  On  the  basis  of 
consolidated  gross  revenues,  nearly  80%  of  the  revenue  was 
derived  from  sources  other  than  those  of  the  distribution 
division  of  United  Gas  itself.  In  addition,  the  program  for 
expansion  of  pipe  line  facilities2  which  is  presently  well 
under  way  will  have  the  effect  of  decreasing  still  further  the 
already  small  proportion  of  the  total  United  Gas  business 
which  can  be  classified  as  distribution  at  retail  ( Appl’s.  Ex. 
UG-24 ;  p.  320a). 

This  factor  together  with  the  effect  of  the  expansion  of 
the  petrochemical  industry,  which,  it  is  expected,  should 
require  that  more  and  more  of  the  system’s  gas  reserves 
be  devoted  to  non-fuel  use,  will  serve  to  accentuate  the 
already  steady  trend  for  some  years  past  towards  increas¬ 
ing  the  predominant  portion  of  the  system’s  non-utility 
business. 

In  view  of  the  undeniable  basis  established  in  the 
record,  the  Commission  could  only  have  found,  had  it  con¬ 
sidered  the  point,  that  the  principal  business  of  United 
Gas  was  not  that  of  a  public  utility  company.  It  is  sub- 

1  By  regulation  and  decision,  the  Commission  has  made  it  clear 
that  industrial  sales  are  not  sales  of  gas  at  retail.  Rule  U-7  specifi¬ 
cally  excludes  from  the  computation  of  retail  sales  all  “sales  of  gas 
to  industrial  consumers”.  Also  Form  U-3A-2,  filed  by  companies 
exempt  pursuant  to  Rule  U-2,  contains  the  following  definition  in 
its  instructions :  “The  term  ‘sale  at  wholesale’ .  .  .  when  used  with 
respect  to  natural  or  manufactured  gas,  .  .  .  also  includes  gas  sold 
to  industrial  consumers  for  their  own  use”.  This  same  policy  has 
been  reflected  in  the  decisions  of  the  Commission.  See  Godfrey  L. 
Cabot,  Inc.  3  S.  E.  C.  273,  275  (1938) ;  National  Gas  &  Electric 
Corp.,  2  S.  E.  C.  110,  111  (1936). 

2  The  certificate  of  public  convenience  and  necessity  approved  by 
the  Federal  Power  Commission  (supra,  p.  5)  authorizes  the  con¬ 
struction  and  operation  of  new  pipe  line  facilities  estimated  to 
exceed  $110,000,000  in  capital  cost. 
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mitted  therefore  that  the  Commission  erred  in  finding  that 
Petitioner  had  not  established  compliance  with  the  formal 
requirements  for  exemption  under  Section  3(a)(5). 

B.  Erroneous  findings  under  the  combined  policies  of 
Sections  3(a)(3)  and  3(a)(5). 

As  already  indicated,  Section  3(a)(5)  of  the  Act  alone 
provides  sufficient  basis  for  the  exemption  sought  by  Peti¬ 
tioner  in  this  proceeding  which  would  enable  it  to  retain  its 
interest  in  United  Gas  as  part  of  its  future  program.  We 
believe  that  the  combined  policies  of  Sections  3(a)(3)1 
and  3(a)(5)  also  provide  the  necessary  basis  for  such 
exemption. 

Considering  the  provisions  of  Section  3(a)(3),  we  have 
shown  that  the  principal  business  of  United  Gas,  either  on 
a  consolidated  or  corporate  basis,  is  not  that  of  a  public 
utility  company.  Since  no  question  is  raised  concerning 
Bond  and  Share’s  right  to  an  exemption  with  respect  to 
its  interest  in  Foreign  Power  under  Section  3(a)(5),  the 
only  additional  question  presented  by  Section  3(a)(3)  is 
whether  Petitioner  is  “only  incidentally  a  holding  com¬ 
pany,  being  primarily  engaged  or  interested  in  one  or  more 
businesses  other  than  the  business  of  a  public-utility  com¬ 
pany.”  The  Commission  claimed  that  Petitioner  did  not 
come  within  that  provision  because: 

1.  United  Gas’  utility  operations  cannot  be  con¬ 
sidered  as  incidental  to  its  non-utility  operations; 
and 

1  Section  3(a)(3)  reads  as  follows: 

“(3)  such  holding  company  is  only  incidentally  a  hold¬ 
ing  company,  being  primarily  engaged  or  interested  in  one 
or  more  businesses  other  than  the  business  of  a  public-utility 
company  and  (A)  not  deriving,  directly  or  indirectly,  any 
material  part  of  its  income  from  any  one  or  more  subsidiary 
companies,  the  principal  business  of  which  is  that  of  a  public- 
utility  company,  or  (B)  deriving  a  material  part  of  its  income 
from  any  one  or  more  such  subsidiary  companies,  if  substan¬ 
tially  all  the  outstanding  securities  of  such  companies  are 
owned,  directly  or  indirectly,  by  such  holding  company.” 
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2.  United  Gas’  utility  operations  are  too  large  in 
the  absolute  sense,  as  distinguished  from  the  relative 
sense,  to  constitute  Petitioner  only  “incidentally”  a 
holding  company. 

1.  With  respect  to  incidental  relationship  between  United 
Gasf  utility  and  non-utility  operations: 

The  fundamental  error  underlying  the  Commission's 
findings  that  the  United  Gas  utility  operations  are  not 
“incidentally  related  to  its  non-utility  operations”  is  the 
wholly  unwarranted  and  unsupportable  conclusion  that  the 
non-utility  production  and  transmission  facilities  of  the 
system  are  conducted  as  a  means  of  making  the  utility  oper¬ 
ations  possible.  Statistics  alone  can  demonstrate  the 
fallacy  of  any  such  position.  As  shown  by  the  Commis¬ 
sion’s  findings  (60a),  for  the  12-month  period  ended 
March  31,  1951,  the  non-utility  sales  of  natural  gas  by 
Pipe  Line  alone,  directly  attributable  to  its  transmission 
function,  amounted  to  $64,565,301  and  an  additional 
$8,952,265  was  derived  from  the  sale  of  gasoline  and  the 
processing  of  natural  gas.  Although  virtually  all  of  the 
natural  gas  distributed  at  retail  by  United  Gas  is  purchased 
from  Pipe  Line,  such  purchases  amounted  to  only  11%  of 
Pipe  Line’s  total  natural  gas  sales,  without  taking  into 
account  the  revenues  derived  by  it  from  natural  gas  process¬ 
ing  (60a).  While  the  distribution  of  gas  at  retail  con¬ 
tributes  to  over-all  system  efficiency  by  adding  to  the  diver¬ 
sification  of  markets  and  classes  of  customers  (200a),  this 
function  has  never  achieved  such  a  separate  and  independent 
importance  as  substantially  to  influence  the  size  or  scope 
of  the  system  structure. 

The  bulk  of  the  distribution  properties  are  operated  in 
the  towns  and  communities  immediately  adjacent  to  the 
main  pipe  line  network.  The  practical  desirability  of  a 
pipeline  company  to  meet  the  demands  for  gas  service  in 
communities  in  close  proximity  to  the  main  lines  (which 
communities  would  otherwise  be  without  adequate  supply) 


64 


has  previously  been  noted  by  the  Commission1.  It  is  there¬ 
fore  natural  that  the  conduct  of  utility  (retail  distribution) 
operations  in  such  communities  has  in  the  past  been  recog¬ 
nized  by  the  Commission  as  an  important  factor  in  showing 
that  the  applicant  was  only  incidentally  engaged  in  the 
utility  business.2 

The  Commission  referred  to  the  fact  that  the  retail 
operations  as  a  component  part  of  the  system  contributed  to 
its  ability  to  carry  on  its  transmission  operations.  This, 
however,  does  not  conflict  with  the  test  set  forth  by  the 
Commission  that  the  utility  operations  must  serve  opera¬ 
tional  needs  or  constitute  a  by-product  of  the  non-utility 
business.  The  basic  fact  remains  that  the  utility  opera¬ 
tions  are  conducted  primarily  as  a  result  of  the  existence 
of  the  pipeline  facilities  in  the  area  served.  In  this  sense 
the  distribution  function  is  the  by-product  of  the  business 
of  the  transmission  of  natural  gas.  A  lengthy  detailing  of 
the  manner  in  which  retail  gas  distribution  is  accessory  to 
the  production  and  transmission  of  natural  gas  exceeds 
the  limitations  of  this  brief.  However,  it  must  be  stated 
that  the  findings  in  the  present  case  are  inconsistent  with 
the  position  taken  with  respect  to  this  issue  in  prior  cases.* 

Mr.  McGowen  testified  that  the  United  Gas  distribution 
operations  have  always  served  only  as  an  incidental  and 
functional  accessory  to  the  transmission  operations  which 
are,  and  have  always  been,  the  backbone  of  the  United  Gas 
business  (200-la).  This  testimony  was  identical  in  effect 
to  his  testimony  given  as  early  as  1935  (see  testimony 
of  N.  C.  McGowen  at  hearings  before  the  House  Committee 
on  Interstate  and  Foreign  Commerce  on  H.  K.  5423  (1935), 
p.  1718).  Also,  this  testimony  is  fully  supported  not  only 

1  See  South  Penn  Oil  Co.,  8  S.  E.  C.  772,  774  (1941). 

2  Godfrey  L.  Cabot,  Inc.,  3  S.  E.  C.  273,  274-5  (1938) ;  Kentucky 
Natural  Gas  Corp.,  12  S.  E.  C.  312,  313  (1942) ;  Nekossa-Edwards 
Paper  Co.,  8  S.  E.  C.  216,  217  (1942) ;  The  Mead  Corp.,  Release 
No.  6367  (1946),  p.  2. 

8  See,  Kentucky  National  Gas  Corp.,  12  S.  E.  C.  312  (1942) ; 
Columbian  Carbon  Co.,  1  S.  E.  C.  633  (1936) ;  Consolidated  OH 
Corp.,  2  S.  E.  C.  165  (1937) ;  Hickok  OH  Corp.,  3  S.  E.  C.  457 
(1938) ;  Standard  OH  Co.  of  Calif.,  4  S.  E.  C.  626  (1939) 
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by  the  relevant  operational  statistics  of  the  United  Gas 
system,  bnt  also  by  the  industry  characteristics  which  have 
been  accorded  proper  weight  in  prior  Commission  decisions. 
It  is  submitted  that  there  exists  no  basis  in  the  record  to 
justify  a  conclusion  that  in  the  present  instance  the  retail 
distribution  operations  are  more  than  incidental  to  the 
larger  and  more  important  transmission  operations  and 
that  the  findings  made  with  respect  thereto  are  contrary  to 
law  and  not  supported  by  substantial  evidence. 

2.  With  respect  to  absolute  size: 

The  findings  of  the  Commission  that  the  size  of  the 
United  Gas  distribution  operations  are  too  large  in  an 
absolute  (as  distinguished  from  a  relative)  sense  to  permit 
the  exemption  to  be  granted  under  Section  3(a)(3)  are 
based  on  statements  contained  in  the  Commission’s  own 
decisions  in  the  Cities  Service 1 2 *  and  Standard  Oil?  cases 
and  on  a  statement  by  Senator  Wheeler  made  during  the 
course  of  debate  on  the  bill.8  An  examination  of  Commis¬ 
sion  practice  under  Section  3(a)(3),  however,  shows  that 
in  no  case  has  it  held  that  a  company  interested  in  utility 
operations  comparable  in  size  to  the  utility  operations  of 
United  Gas  does  not  qualify  for  exemption  under  Section 
3(a)(3). 

Although  many  of  the  cases  decided  under  that  Section 
involve  companies  whose  subsidiaries  conducted  only  small 
utility  operations,  many  other  cases  involved  operations 
with  gross  utility  revenues  amounting  to  millions  of  dol¬ 
lars.4 * *  Furthermore,  in  the  only  two  instances  where  the 
Commission  has  considered  that  the  absolute  size  of  the 
utility  operations  militated  against  the  granting  of  exemp¬ 
tion  (the  two  cases  relied  upon  by  the  Commission)  the 
utility  operations  were  many  times  larger  than  those 
involved  here. 


1 8  S.  E.  C.  318  (1940). 

2 10  S.  E.  C.  1122  (1942). 

8  79  Cong.  Kec.  8834  (1935). 

4  Aluminum  Corp.  of  America,  5  S.  E.  C.  640  (1939) ;  Consoli¬ 

dated  OH  Corp.,  2  S.  E.  C.  165  (1937) ;  Standard  OH  Co.  of  Cali¬ 

fornia,  4  S.  E.  C.  626  (1939) ;  Ohio  Oil  Co.,  6  S.  E.  C.  23  (1939). 


In  the  Cities  Service  case,  the  consolidated  gross  utility 
revenues  of  the  applicant’s  subsidiaries  exceeded  $70,000,000 
and  the  consolidated  fixed  assets,  at  book  value,  substan¬ 
tially  exceeded  $400,000,000.  As  appears  from  Applicant’s 
Exhibits  20-3-UG  (313-9a),  the  gross  revenues  from  the 
United  Gas  sales  to  residential  and  commercial  customers 
were  about  $15,500,000.  The  system’s  investment  in  gas 
plant  and  equipment  devoted  to  retail  distribution  aggre¬ 
gated  about  $47,600,000.  In  the  Standard  Oil  case,  it  was 
unnecessary  for  the  Commission  to  include  the  relevant 
figures  to  show  gross  utility  revenues  as  it  had  already 
found  that  apart  from  absolute  size,  there  was  no  func¬ 
tional  relationship  between  the  two  phases  of  the  business. 
However,  it  is  apparent  that  the  utility  operations  there  in 
question  were  far  in  excess  of  those  here  involved. 

In  measuring  the  size  and  scope  of  system  utility  opera¬ 
tions  against  the  standards  of  Section  3(a)(3),  it  is  neces¬ 
sary  further  to  distinguish  the  present  factual  situation 
from  that  presented  in  the  Cities  Service  and  Standard 
Oil  cases  where  the  utility  operations  were  conducted  by 
a  group  of  separate  and  substantially  independent  sub¬ 
sidiaries  primarily  engaged  in  the  furnishing  of  utility 
service  to  important  centers  of  population  over  a  wide 
area.  In  contrast,  all  of  the  United  Gas  facilities  are 
operated  as  a  single  coordinated  system,  confined  to  a 
single  region,  and  are  not  so  large  as  to  impair  the  advan¬ 
tages  of  localized  management,  efficient  operation  and  the 
effectiveness  of  regulation.  As  so  constituted,  the  scope 
of  operations  cannot  be  deemed  to  be  antagonistic  to  the 
standards  of  the  Act. 

Thus,  the  present  case,  in  so  far  as  absolute  size  is  con¬ 
cerned,  falls  well  outside  of  the  area  where  the  Commis¬ 
sion  has  heretofore  deemed  it  essential  to  deny  the  exemp¬ 
tion  under  Section  3(a)(3).  The  Commission  in  its  find¬ 
ings,  drew  a  comparison  between  the  size  of  United  Gas  and 
the  Washington  Gas  Light  Company  with  an  apparent  view 
of  showing  that  the  size  and  importance  of  United  Gas’ 
distribution  operations  prohibited  exemption  (87a).  In  this 
connection,  it  is  important  to  note  that  Washington  Gas 
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Light  Company  exists  under  an  exemption  granted  pur¬ 
suant  to  Section  3(a)(2)  of  the  Act.1  Reference  is  also 
made  to  the  recent  decision  ( Texas  Utilities  Company , 
Release  No.  9786  (1950)  in  which  the  Commission  granted 
an  exemption  under  Section  3(a)(1)  where  the  utility  opera¬ 
tions  were  many  times  larger  than  those  of  the  United  Gas 
system. 

It  is  submitted,  therefore,  that  the  Commission  was  in 
error  in  holding  that  as  a  matter  of  law  the  size  of  the 
United  Gas  utility  operations  prevented  the  availability  to 
Petitioner  of  an  exemption  pursuant  to  Section  3(a)(3) 
when  combined  with  Section  3(a)(5). 

C.  Erroneous  findings  with  respect  to  the  “unless  and 
except**  clause. 

As  mentioned  above,  Section  3(a)  provides  that  the 
Commission  shall  grant  appropriate  exemptions  to  holding 
companies  under  that  Section  “unless  and  except  in  so  far 
as  it  finds  the  exemption  detrimental  to  the  public  interest 
or  the  interest  of  investors  or  consumers**. 

In  discussing  the  “unless  and  except*’  clause,  it  is 
important  to  note  that  legislative  history2  and  the  Com¬ 
mission  decisions*  show  that  once  a  company  is  within  the 
ambit  of  one  of  the  subdivisions  of  Section  3(a),  it  is,  at  least 
prima  facie  not  the  kind  of  company  against  which  the 
purposes  of  the  Act  are  directed  and  that  the  Commission 
is  required  to  grant  the  exemption  unless  it  definitely 
appears  that  the  exemption  will  adversely  affect  the  inter¬ 
ests  sought  to  be  protected.  The  clear  duty  of  the  Commis¬ 
sion  to  meet  the  burden  of  showing  affirmatively  and  by 
substantial  evidence  that  the  exemption  will  be  detrimental 
is  shown  by  the  following  statements  of  Senator  Wheeler: 

“But  even  if  a  company  is  an  interstate  holding 
company,  still  it  may  be  exempted  from  any  provi¬ 
sion  of  the  bill  if  it  falls  within  one  of  the  five  cate- 

1  6  S.  E.  C.  954  (1940). 

2  See  Sen.  Rep.  No.  621,  74th  Cong.,  let  Sess.,  p.  24 ;  H.  R  Sep. 
No.  1318,  74  Cong.,  1st  Sess.,  p.  11.  See  also  79  Cong.  Sec.  8390 
(1935). 

8  See  Texas  Utilities  Co.,  Release  No.  9786  (1950),  p.  5. 
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gories  of  companies,  which  classes  of  exempt  com¬ 
panies  were  discnssed  fully  the  other  day — which 
section  3  directs  the  Commission  to  exempt  except  in 
so  far  as  the  Commission  makes  a  finding  that  the 
exemption  wonld  be  definitely  detrimental  to  the 
public  interest.”  79  Cong.  Rec.  8437  (1935)  (Italics 
ours). 

“•  •  •  I  think  that  statement  makes  it  dear  that 
it  is  the  duty  of  the  Commission  under  those  circum¬ 
stances  to  exempt  the  company  unless  they  them¬ 
selves  make  a  finding,  based  upon  evidence,  and,  as 
I  suggested  •  *  *  I  am  perfectly  wiUing  to  put  the 
burden  of  proof  upon  the  Commission,  and  provide 
that  they  would  have  to  make  an  affirmative  finding 
— that  it  is  against  the  public  interest  not  [sic]  to 
exempt  the  company  and  then  that  order  would  be 
subject  to  review  by  the  courts.  9  9  *”  79  Cong. 
Rec.  8395  (1935)  (Italics  ours) 

The  Commission  reached  the  conclusion  that  the 
requested  exemption  would  be  detrimental  to  the  public 
interest  and  the  interest  of  investors  and  consumers  upon 
the  findings  made  in  connection  with  the  consideration  of 
Section  10  of  the  Act  that  Petitioner’s  holding  of  the 
United  Gas  stock  would  contravene  the  standards  of  both 
11(b)(1)  and  11(b)(2).  We  have  already  discussed  these 
findings  {supra,  pp.  36-40)  and  have  shown  there  is  no 
basis  in  fact  or  law  for  any  finding  that  the  proposed  reten¬ 
tion  would  be  antagonistic  to  the  standards  of  11(b)(2). 
Also,  the  Commission  ignores  the  fact  that  under  its  own 
decisions  it  has  heretofore  held  that  an  exemption  under 
Section  3(a)  would  supersede  the  provisions  of  Section 
11(b)(1).1 

1  In  Public  Service  Corp.  of  New  Jersey,  Release  No.  8002 
(1948),  p.  23,  it  was  noted  that  insistence  upon  full  enforcement  of 
the  standards  and  provisions  of  Sections  11(b)(1)  “wonld  fall 
short  of  good  judgment”.  In  that  case  the  Commission  referred  to 
its  decision  in  Long  Island  Lighting  Co.,  Release  No.  5746  (1945) 
where  its  exemption  from  the  provisions  of  Section  11(b)  (1)  was 
continued  in  a  situation  involving  clear  violations  of  that  Section. 
See  also  Kansas  Power  &  Light  Co.,  Release  No.  9213  (1949), 
p.  7. 


69 


As  we  have  already  noted,  the  exemptions  provided  in 
Section  3(a)  were  intended  in  a  large  degree  to  suspend 
the  full  enforcement  of  the  integration  standards  of  Sec¬ 
tion  11(b)(1)  for  those  particular  types  of  holding  com¬ 
panies  for  whose  continued  existence  provision  was  made. 
For  effectuating  the  policy  of  eliminating  holding  company 
abuses,  Section  1(c)  of  the  Act  directs  the  Commission  “to 
compel  the  simplification  of  public  utility  holding  company 
systems  .  .  .  and  to  provide  as  soon  as  practical  for  the 
elimination  of  public  utility  holding  companies  except  as 
otherwise  expressly  provided”  (Italics  ours).  Thus,  the 
statement  of  purpose  which  the  Commission  claims  (97a) 
provides  the  content  of  the  “public  interest”  standard 
applicable  under  Section  3(a),  limits  the  mandatory 
enforcement  of  the  provisions  of  Section  11  to  the  extent 
that  such  provisions  are  compatible  and  consistent  with 
the  sections  of  the  Act  (primarily  Section  3)  which  grant 
specific  exemptions. 

Once  Petitioner  has  established  its  compliance  with  the 
formal  requirements  for  exemption  under  Section  3(a)  it 
must  be  accorded  not  only  the  right  to  continue  in  existence 
but  also  to  be  free  from  general  regulation  under  the  Act 
“unless  and  except”  in  so  far  as  such  exemption  would 
definitely  be  detrimental  to  the  interests  sought  to  be  pro¬ 
tected  by  the  Act.  It  is  no  answer  for  the  Commission 
merely  to  find  that  Petitioner  does  not  fully  comply  with 
every  possible  standard  that  the  Commission  finds  in  Sec¬ 
tion  11  of  the  Act  To  justify  the  withholding  of  the 
exemption  it  must  at  least  go  on  to  show  where  and  how 
this  will  result  in  injury  to  the  public  interest  and  the  inter¬ 
est  of  investors  and  consumers.  This  it  failed  to  do. 

In  order  to  support  the  conclusion  that  the  exemption 
would  be  detrimental  to  the  public  interest,  the  Commission 
.  engaged  in  a  considerable  amount  of  speculation  as  to 
“possibilities  of  danger”  that  could  or  might  occur  in  the 
future  if  Petitioner  were  permitted  to  retain  its  United 
Gas  stock  (98a).  It  spoke  of  the  conflict  which  “might 
arise”  if  Petitioner’s  own  financial  position  should  cause 
United  Gas  to  adopt  an  improvident  dividend  policy,  or  to 
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abandon  sonnd  financial  policies.  It  made  no  finding  that 
any  of  these  “possibilities”  were  likely  to  occur  or  that 
other  and  even  more  serious  dangers  could  be  avoided 
by  a  denial  of  the  exemption.  The  Commission’s  argu¬ 
ments  in  this  respect  are  directed  not  against  Petitioner 
but  against  holding  companies  in  general  and  more 
appropriately  should  have  been  made  to  Congress  who  by 
express  provision  permitted  the  continued  existence  of  the 
holding  company  relationship  under  the  circumstances 
present  here. 

It  is  significant  to  note  that,  the  Commission  in  adopting 
this  position  apparently  dismissed  as  unimportant,  and 
presumably  as  ineffective,  its  continuing  regulatory  juris¬ 
diction  over  inter-company  transactions  involving  Peti¬ 
tioner  and  its  subsidiary  companies.  Moreover,  it  must 
also  be  pointed  out  that  the  Commission,  under  the  pro¬ 
visions  of  Sections  3(c)  and  1(c)  of  the  Act,  is  authorized 
to  retain  the  power,  after  granting  an  exemption  under 
Section  3(a),  to  modify  or  revoke  the  exemption  order 
when  and  if  it  appears  that  the  continuance  of  such  order 
results  in  detriment  to  the  public  interest  or  the  interest 
of  investors  and  consumers.  It  is,  therefore,  wholly 
unnecessary,  as  well  as  antagonistic  to  the  provisions  of 
the  Act,  for  the  Commission  to  substitute  conjectures  and 
potentialities  for  affirmative  proof  to  justify  the  denial  of 
the  exemption. 

Earlier  in  this  brief,  we  have  outlined  the  testimony  of 
Petitioner’s  witnesses  which  established  the  fact  that  the 
proposed  future  program,  including  as  an  integral  part 
thereof  the  retention  of  United  Gas,  will  not  be  detrimental, 
but  on  the  contrary,  will  be  of  substantial  benefit  to  the 
public  interest  and  also  to  the  interests  of  investors  and 
consumers.  It  represents  a  coordinated  program  designed 
for  the  preservation  of  Petitioner’s  valuable  aggregation 
of  skill  and  the  utilization  of  its  talents  so  as  to  put  to  work 
its  residual  assets  in  a  manner  most  profitable  to  its 
stockholders  and  most  useful  to  the  country  as  a  whole. 
The  Commission  has  summarily  dismissed  this  testimony 
upon  the  basis  that  it  was  “not  persuaded”  thereby  since 
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Petitioner  could  be  allowed  to  continue  as  a  bolding  com¬ 
pany  only  if  it  restricted  its  operations  within  the  ambit 
and  under  the  conditions  prescribed  by  the  Act  (99a). 

The  Commission,  in  effect,  refused  to  consider  the 
undeniable  advantages  to  result  from  the  consummation  of 
the  future  program  until  it  was  satisfied  that  Petitioner 
showed  full  compliance  with  the  very  sections  of  the  Act 
from  which  exemption  was  sought.  Under  such  circum¬ 
stances,  it  might  be  said  that  the  need  for  exemption  would 
no  longer  exist. 

In  the  conclusions  relative  to  the  “unless  and  except*  ’ 
clause,  the  Commission  made  no  attempt  to  show  by  sub¬ 
stantial  evidence,  or  any  evidence  whatever,  that  definite 
detriment  to  the  public  interest  or  to  the  interest  of 
investors  or  consumers  would  result  so  as  to  preclude  the 
granting  of  the  requested  exemption.  The  erroneous  inter¬ 
pretation  of  the  Act  and  the  failure  to  make  findings  based 
upon  proper  evidence  require  a  reversal  of  the  Commis¬ 
sion’s  order  of  February  6,  1952. 

Conclusion. 

Petitioner  submits  that  this  Court  should  set  aside  the 
order  here  under  review  and  should  direct  that  the  Com¬ 
mission  reconsider  Petitioner’s  application  in  the  light  of 
proper  and  applicable  principles  of  law. 

Respectfully  submitted, 

T  jKsije  M.  Rapp, 

Attorney  for  Petitioner , 
120  Broadway, 

New  York  5,  N.  Y. 

Simpson  Thacheb  &  Bartlett, 

By  Richard  Jones, 

E.  Nelson  Ariel, 

Burton  M.  Abrams, 

Of  Counsel. 

September  12,  1952. 


Securities  and  Exchange  Commission 
Washington 

December  6,  1949 

Office  of  the  Secretary 

Mr.  George  G.  Walker,  President 
Electric  Bond  and  Share  Company 
Two  Rector  Street 
New  York,  New  York 

Re :  Electric  Bond  a/nd  Share  Company  File  No.  54-127-3 
Dear  Mr.  Walker: 

This  is  in  response  to  yonr  request  concerning  the  hear¬ 
ings  on  Bond  and  Share’s  Plan  HE  as  defined  in  the  Com¬ 
mission’s  Notice  and  Order  for  Hearing  dated  October  14, 
1949.  The  Commission  has  considered  your  request  and  I 
have  been  instructed  to  inform  you  as  follows : 

*2 

First,  as  a  procedural  matter  and  without  at  this  time 
passing  on  the  merits  of  your  contentions  or  on  the  sub¬ 
stance  of  your  proof  in  support  thereof,  while  the  Com¬ 
mission  construes  paragraph  numbered  one  of  said  Notice 
and  Order  for  Hearing  as  relating  to  the  introduction  of 
evidence  justifying  the  acquisition  and  retention  of  United 
Gas  under  Section  10(c)(2),  it  considers  it  appropriate  in 
the  light  of  your  representations  as  to  the  extent  and 
nature  of  your  proof  that  you  may  be  permitted  to  intro¬ 
duce  all  of  your  direct  evidence  bearing  upon  all  conten¬ 
tions  which  you  may  desire  to  make  with  respect  to  the 
acquisition  or  retention  of  United  Gas. 

Second,  in  the  interest  of  orderly  procedure,  the  Com¬ 
mission  abides  by  its  initial  determination  not  to  place  in 
issue  at  this  time  the  request  of  Bond  and  Share  for  exemp¬ 
tion  from  the  Act,  except  in  so  far  as  issues  relating  to  such 
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exemption  may  be  contended  by  yon  to  be  relevant  to  the 
question  of  whether  or  not  Bond  and  Share  may  acquire  or 
retain  United  Gas. 

The  Commission  has  also  directed  that  the  contents  of 
this  letter  be  made  a  part  of  the  record  of  action  in  the 
instant  proceeding. 

Very  truly  yours, 

Obval.  L.  DtjBois 
Orval  L.  DuBois 

Secretary 


B-l 


Appendix  B. 


Public  Utility  Holding  Company  Act  op  1935 
Title  I — Contbol  of  Public-Utility  Holding  Companies 

NECESSITY  FOB  CONTBOL  OF  HOLDING  COMPANIES 

Section  1.  (a)  Public-utility  bolding  companies  and 
tbeir  subsidiary  companies  are  affected  with  a  national 
public  interest  in  that,  among  other  things,  (1)  their  secu¬ 
rities  are  widely  marketed  and  distributed  by  means  of  the 
mails  and  instrumentalities  of  interstate  commerce  and  are 
sold  to  a  large  number  of  investors  in  different  States; 

(2)  their  service,  sales,  construction,  and  other  contracts 
and  arrangements  are  often  made  and  performed  by  means 
of  the  mails  and  instrumentalities  of  interstate  commerce; 

(3)  their  subsidiary  public-utility  companies  often  sell  and 
transport  gas  and  electric  energy  by  the  use  of  means  and 
instrumentalities  of  interstate  commerce;  (4)  their  prac¬ 
tices  in  respect  of  and  control  over  subsidiary  companies 
often  materially  affect  the  interstate  commerce  in  which 
those  companies  engage;  (5)  their  activities  extending  over 
many  States  are  not  susceptible  of  effective  control  by  any 
State  and  make  difficult,  if  not  impossible,  effective  State 
regulation  of  public-utility  companies. 

(b)  Upon  the  basis  of  facts  disclosed  by  the  reports  of 
the  Federal  Trade  Commission  made  pursuant  to  S.  Res.  83 
(Seventieth  Congress,  first  session),  the  reports  of  the  Com¬ 
mittee  on  Interstate  and  Foreign  Commerce,  House  of 
Representatives,  made  pursuant  to  H.  Res.  59  (Seventy- 
second  Congress,  first  session)  and  H.  J.  Res.  572  (Seventy- 
second  Congress,  second  session)  and  otherwise  disclosed 
and  ascertained,  it  is  hereby  declared  that  the  national  pub¬ 
lic  interest,  the  interest  of  investors  in  the  securities  of 
holding  companies  and  their  subsidiary  companies  and 
affiliates,  and  the  interest  of  consumers  of  electric  energy 
and  natural  and  manufactured  gas,  are  or  may  be  adversely 
affected — 

(1)  when  such  investors*  cannot  obtain  the  informa¬ 
tion  necessary  to  appraise  the  financial  position  or 
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earning  power  of  the  issners,  because  of  the  absence 
of  uniform  standard  accounts ;  when  such  securities  are 
issued  without  the  approval  or  consent  of  the  States 
having  jurisdiction  over  subsidiary  public-utility  com¬ 
panies  ;  when  such  securities  are  issued  upon  the  basis 
of  fictitious  or  unsound  asset  values  having  no  fair  rela¬ 
tion  to  the  sums  invested  in  or  the  earning  capacity  of 
the  properties  and  upon  the  basis  of  paper  profits  from 
intercompany  transactions,  or  in  anticipation  of  exces¬ 
sive  revenues  from  subsidiary  public-utility  companies ; 
when  such  securities  are  issued  by  a  subsidiary  public- 
utility  company  under  circumstances  which  subject 
such  company  to  the  burden  of  supporting  an  overcapi¬ 
talized  structure  and  tend  to  prevent  voluntary  rate 
reductions ; 

(2)  when  subsidiary  public-utility  companies  are 
subjected  to  excessive  charges  for  services,  construc¬ 
tion  work,  equipment,  and  materials,  or  enter  into 
transactions  in  which  evils  result  from  an  absence  of 
ann’s-length  bargaining  or  from  restraint  of  free  and 
independent  competition;  when  service,  management, 
construction,  and  other  contracts  involve  the  allocation 
of  charges  among  subsidiary  public-utility  companies 
in  different  States  so  as  to  present  problems  of  regula¬ 
tion  which  cannot  be  dealt  with  effectively  by  the 
States ; 

(3)  when  control  of  subsidiary  public-utility  com¬ 
panies  affects  the  accounting  practices  and  rate,  divi¬ 
dend,  and  other  policies  of  such  companies  so  as  to 
complicate  and  obstruct  State  regulation  of  such  com¬ 
panies,  or  when  control  of  such  companies  is  exerted 
through  disproportionately  small  investment; 

(4)  when  the  growth  and  extension  of  holding 
companies  bears  no  relation  to  economy  of  manage¬ 
ment  and  operation  or  the  integration  and  coordination 
of  related  operating  properties ;  or 

(5)  when  in  any  other  respect  there  is  lack  of  econ¬ 
omy  of  management  and  operation  of  public-utility 


companies  or  lad:  of  efficiency  and  adequacy  of  service 
rendered  by  snch  companies,  or  lack  of  effective  public 
regulation,  or  lack  of  economies  in  the  raising  of  capital 

(c)  When  abuses  of  the  character  above  enumerated 
become  persistent  and  wide-spread  the  holding  company 
becomes  an  agency  which,  unless  regulated,  is  injurious  to 
investors,  consumers,  and  the  general  public;  and  it  is 
hereby  declared  to  be  the  policy  of  this  title,  in  accordance 
with  which  policy  all  the  provisions,  of  this  title  shall  be 
interpreted,  to  meet  the  problems  and  eliminate  the  evils  as 
enumerated  in  this  section,  connected  with  public-utility 
holding  companies  which  are  engaged  in  interstate  com¬ 
merce  or  in  activities  which  directly  affect  or  burden  inter¬ 
state  commerce;  and  for  the  purpose  of  effectuating  such 
policy  to  compel  the  simplification  of  public-utility  holding- 
company  systems  and  the  elimination  therefrom  of  prop¬ 
erties  detrimental  to  the  proper  functioning  of  such  systems, 
and  to  provide  as  soon  as  practicable  for  the  elimination 
of  public-utility  holding  companies  except  as  otherwise 
expressly  provided  in  this  title. 

DEFINITION  S 

Sec.  2.  (a)  When  used  in  this  title,  unless  the  context 
otherwise  requires — 

«••••• 

(4)  “Gas  utility  company”  means  any  company  which 
owns  or  operates  facilities  used  for  the  distribution  at  retail 
(other  than  distribution  only  in  enclosed  portable  con¬ 
tainers,  or  distribution  to  tenants  or  employees  of  the 
company  operating  such  facilities  for  their  own  use 
not  for  resale)  of  natural  or  manufactured  gas  for  heat, 
light,  or  power.  The  Commission,  upon  application,  glmll 
by  order  declare  a  company  operating  any  such  facilities 
not  to  be  a  gas  utility  company  if  the  Commission  finds 
that  (A)  such  company  is  primarily  engaged  in  one  or  more 
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businesses  other  than  the  business  of  a  gas  utility  company, 
and  (B)  by  reason  of  the  small  amount  of  natural  or  manu¬ 
factured  gas  distributed  at  retail  by  such  company  it  is 
not  necessary  in  the  public  interest  or  for  the  protection  of 
investors  or  consumers  that  such  company  be  considered 
a  gas  utility  company  for  the  purposes  of  this  title.  The 
filing  of  an  application  hereunder  in  good  faith  shall  exempt 
such  company  (and  the  owner  of  the  facilities  operated  by 
such  company)  from  the  application  of  this  paragraph  until 
the  Commission  has  acted  upon  such  application.  As  a 
condition  to  the  entry  of  any  such  order,  and  as  a  part 
thereof,  the  Commission  may  require  application  to  be 
made  periodically  for  a  renewal  of  such  order,  and  may 
require  the  filing  of  such  periodic  or  special  reports  regard¬ 
ing  the  business  of  the  company  as  the  Commission  may 
find  necessary  or  appropriate  to  insure  that  such  company 
continues  to  be  entitled  to  such  exemption  during  the 
period  for  which  such  order  is  effective.  The  Commission, 
upon  its  own  motion  or  upon  application,  shall  revoke  such 
order  whenever  it  finds  that  the  conditions  specified  in 
clauses  (A)  and  (B)  are  not  satisfied  in  the  case  of  such 
company.  Any  action  of  the  Commission  under  the  pre¬ 
ceding  sentence  shall  be  by  order.  Application  under  this 
paragraph  may  be  made  by  the  company  in  respect  of  which 
the  order  is  to  be  issued  or  by  the  owner  of  the  facilities 
operated  by  such  company.  Any  order  issued  under  this 
paragraph  shall  apply  equally  to  such  company  and  such 
owner.  The  Commission  may  by  rules  or  regulations  con¬ 
ditionally  or  unconditionally  provide  that  any  specified 
class  or  classes  of  companies  which  it  determines  to  satisfy 
the  conditions  specified  in  clauses  (A)  and  (B),  and  the 
owners  of  the  facilities  operated  by  such  companies,  shall 
not  be  deemed  gas  utility  companies  within  the  meaning 
of  this  paragraph. 

(5)  “Public-utility  company”  means  an  electric  utility 
company  or  a  gas  utility  company. 

•  ••••• 


POWEB  TO  matte  PABTIOULAB  EXEMPTIONS  BEGABDING  HOLDING 
COMPANIES,  SUBS3DIABY  COMPANIES,  AND  AFFILIATES 

Sec.  3.  (a)  The  Commission,  by  rules  and  regulations 
upon  its  own  motion,  or  by  order  upon  application,  shall 
exempt  any  holding  company,  and  every  subsidiary  com¬ 
pany  thereof  as  such,  from  any  provision  or  provisions  of 
this  title,  unless  and  except  insofar  as  it  finds  the  exemption 
detrimental  to  the  public  interest  or  the  interest  of 
investors  or  consumers,  if — 

(3)  such  holding  company  is  only  incidentally  a 
holding  company,  being  primarily  engaged  or  inter¬ 
ested  in  one  or  more  businesses  other  than  the  business 
of  a  public-utility  company  and  (A)  not  deriving, 
directly  or  indirectly,  any  material  part  of  its  income 
from  any  one  or  more  subsidiary  companies,  the  prin¬ 
cipal  business  of  which  is  that  of  a  public-utility 
company,  or  (B)  deriving  a  material  part  of  its  income 
from  any  one  or  more  such  subsidiary  companies,  if 
substantially  all  the  outstanding  securities  of  such 
companies  are  owned,  directly  or  indirectly,  by  such 
holding  company; 

•  •  •  •  •  •  • 

(5)  such  holding  company  is  not,  and  derives  no 
material  part  of  its  income,  directly  or  indirectly,  from 
any  one  or  more  subsidiary  companies  which  are,  a 
company  or  companies  the  principal  business  of  which 
within  the  United  States  is  that  of  a  public-utility 
company. 

(b)  The  Commission,  by  rules  and  regulations  upon  its 
own  motion,  or  by  order  upon  application,  shall  exempt 
any  subsidiary  company,  as  such,  of  a  holding  company 
from  any  provision  or  provisions  of  this  title,  the  applica¬ 
tion  of  which  to  such  subsidiary  company  the  Commission 
finds  is  not  necessary  in  the  public  interest  or  for  the  pro¬ 
tection  of  investors,  if  such  subsidiary  company  derives 
no  material  part  of  its  income,  directly  or  indirectly,  from 
sources  within  the  United  States,  and  neither  it  nor  any  of 
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its  subsidiary  companies  is  a  public-utility  company  operat- 
in  the  United  States. 

(c)  Within  a  reasonable  time  after  the  receipt  of  an 
application  for  exemption  under  subsection  (a)  or  (b),  the 
Commission  shall  enter  an  order  granting,  or,  after  notice 
and  opportunity  for  hearing,  denying  or  otherwise  dispos¬ 
ing  of  such  application.  The  filing  of  an  application  in 
good  faith  under  subsection  (a)  by  a  person  other  than  a 
registered  holding  company  shall  exempt  the  applicant 
from  any  obligation,  duty,  or  liability  imposed  in  this  title 
upon  the  applicant  as  a  holding  company  until  the  Com¬ 
mission  has  acted  upon  such  application.  The  filing  of  an 
application  in  good  faith  under  subsection  (b)  shall  exempt 
the  applicant  from  any  obligation,  duty,  or  liability  imposed 
in  this  title  upon  the  applicant  as  a  subsidiary  company 
until  the  Commission  has  acted  upon  such  application. 
Whenever  the  Commission,  on  its  own  motion,  or  upon 
application  by  the  holding  company  or  any  subsidiary  com¬ 
pany  thereof  exempted  by  any  order  issued  under  subsec¬ 
tion  (a),  or  .by  the  subsidiary  company  exempted  by  any 
order  issued  under  subsection  (b),  finds  that  the  circum¬ 
stances  which  gave  rise  to  the  issuance  of  such  order  no 
longer  exist,  the  Commission  shall  by  order  revoke  such 
order. 

ACQUISITION  OP  SECURITIES  AND  UTILITY  ASSETS  AND  OTHER 

INTERESTS 

Sec.  9.  (a)  Unless  the  acquisition  has  been  approved 
by  the  Commission  under  section  10,  it  shall  be  unlawful — 

(1)  for  any  registered  holding  company  or  any 
subsidiary  company  thereof,  by  use  of  the  mails  or  any 
means  or  instrumentality  of  interstate  commerce,  or 
otherwise,  to  acquire,  directly  or  indirectly,  any  securi¬ 
ties  or  utility  assets  or  any  other  interest  in  any  busi¬ 
ness; 

(2)  for  any  person,  by  use  of  the  mails  or  any  means 
or  instrumentality  of  interstate  commerce,  to  acquire, 
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directly  or  indirectly,  any  security  of  any  public-utility 
company,  if  such  person  is  an  affiliate,  under  clause  (A) 
of  paragraph  (11)  of  snbsection  (a)  of  section  2,  of  such 
company  and  of  any  other  public  utility  or  holding 
company,  or  will  by  virtue  of  such  acquisition  become 
such  an  affiliate. 

(b)  Subsection  (a)  shall  not  apply  to — 

(1)  the  acquisition  by  a  public-utility  company  of 
utility  assets  the  acquisition  of  which  has  been  expressly 
authorized  by  a  State  commission ;  or 

(2)  the  acquisition  by  a  public-utility  company  of 
securities  of  a  subsidiary  public-utility  company 
thereof,  provided  that  both  such  public-utility  com¬ 
panies  and  all  other  public-utility  companies  in  the 
same  holding-company  system  are  organized  in  the 
same  State,  that  the  business  of  each  such  company  in 
such  system  is  substantially  confined  to  such: State,  and 
that  the  acquisition  of  such  securities  has  been  expressly 
authorized  by  the  State  commission  of  such  State. 

(c)  Subsection  (a)  shall  not  apply  to  the  acquisition  by 
a  registered  holding  company,  or  a  subsidiary  company 
thereof,  of — 

(1)  securities  of,  or  securities  the  principal  or  inter¬ 
est  of  which  is  guaranteed  by,  the  United  States,  a 
State,  or  political  subdivision  of  a  State,  or  any  agency, 
authority,  or  instrumentality  of  any  one  or  more  of  the 
foregoing,  or  any  corporation  which  is  wholly  owned, 
directly  or  indirectly,  by  any  one  or  more  of  the  fore¬ 
going; 

(2)  such  other  readily  marketable  securities,  within 
the  limitation  of  such  amounts,  as  the  Commission  may 
by  rules  and  regulations  prescribe  as  appropriate  for 
investment  of  current  funds  and  as  not  detrimental  to 
the  public  interest  or  the  interest  of  investors  or  con¬ 
sumers;  or 
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(3)  snch  commercial  paper  and  other  securities, 
within  snch  limitations,  as  the  Commission  may  by  rules 
and  regulations  or  order  prescribe  as  appropriate  in 
the  ordinary  course  of  business  of  a  registered  holding 
company  or  subsidiary  company  thereof  and  as  not 
detrimental  to  the  public  interest  or  the  interest  of 
investors  or  consumers. 

APPROVAL  OF  ACQUISITION  OF  SECURITIES  AND  UTILITY  ASSETS 

AND  OTHER  INTERESTS 

Sec.  10.  (a)  A  person  may  apply  for  approval  of  the 
acquisition  of  securities  or  utility  assets,  or  of  any  other 
interest  in  any  business,  by  filing  an  application  in  such 
form  as  the  Commission  may  by  rules  and  regulations  pre¬ 
scribe  as  necessary  or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors  and  consumers.  Such  appli¬ 
cation  shall  include — 

(1)  in  the  case  of  the  acquisition  of  securities,  such 
information  and  copies  of  such  documents  as  the  Com¬ 
mission  may  by  rules  and  regulations  or  order  prescribe 
as  necessary  or  appropriate  in  the  public  interest  or  for 
the  protection  of  investors  or  consumers  in  respect  of — 

(A)  the  security  to  be  acquired,  the  consideration 
to  be  paid  therefor,  and  compliance  with  such  State 
laws  as  may  apply  in  respect  of  the  issue,  sale,  or 
acquisition  thereof, 

(B)  the  outstanding  securities  of  the  company 
whose  security  is  to  be  acquired,  the  terms,  position, 
rights,  and  privileges  of  each  class  and  the  options  in 
respect  of  any  such  securities, 

(C)  the  names  of  all  security  holders  of  record 
(or  otherwise  known  to  the  applicant)  owning,  hold¬ 
ing,  or  controlling  1  per  centum  or  more  of  any  class 
of  security  of  such  company,  the  officers  and  directors 
of  such  company,  and  their  remuneration,  security 
holdings  in,  material  contracts  with,  and  borrowings 
from  such  company  and  the  offices  or  directorships 


B-9 


held,  and  securities  owned,  held,  or  controlled,  by 
them  in  other  companies, 

(D)  the  bonus,  profit-sharing  and  voting-trust 
agreements,  underwriting  arrangements,  trust  inden¬ 
tures,  mortgages,  and  similar  documents,  by  what¬ 
ever  name  known,  of  or  relating  to  such  company, 

(E)  the  material  contracts,  not  made  in  the  ordi¬ 
nary  course  of  business,  and  the  service,  sales,  and 
construction  contracts  of  such  company, 

(F)  the  securities  owned,  held,  or  controlled, 
directly  or  indirectly,  by  such  company, 

(G)  balance  sheets  and  profit  and  loss  statements 
of  such  company  for  not  more  than  the  five  preceding 
fiscal  years,  certified,  if  required  by  the  rules  and 
regulations  of  the  Commission  by  an  independent 
public  accountant, 

(H)  any  further  information  regarding  such  com¬ 
pany  and  any  associate  company  or  affiliate  thereof, 
or  its  relations  with  the  applicant  company,  and 

(I)  if  the  applicant  be  not  a  registered  holding 
company,  any  of  the  information  and  documents 
which  may  be  required  under  section  5  from  a  regis¬ 
tered  holding  company; 

(2)  in  the  case  of  the  acquisition  of  utility  assets, 
such  information  concerning  such  assets,  the  value 
thereof  and  consideration  to  be  paid  therefor,  the  owner 
or  owners  thereof  and  their  relation  to,  agreements 
with,  and  interest  in  the  securities  of,  the  applicant  or 
any  associate  company  thereof  as  the  Commission  may 
by  rules  and  regulations  or  order  prescribe  as  necessary 
or  appropriate  in  the  public  interest  or  for  the  protec¬ 
tion  of  investors  or  consumers ;  and 

(3)  in  the  case  of  the  acquisition  of  any  other 
interest  in  any  business,  such  information  concerning 
such  business  and  the  interest  to  be  acquired,  and  the 
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consideration  to  be  paid,  as  the  Commission  may  by 
rales  and  regulations  or  order  prescribe  as  necessary 
or  appropriate  in  the  public  interest  or  for  the  pro¬ 
tection  of  investors  or  consumers. 

(b)  If  the  requirements  of  subsection  (f)  are  satisfied, 
the  Commission  shall  approve  the  acquisition  unless  the 
Commission  finds  that — 

(1)  such  acquisition  will  tend  towards  interlocking 
relations  or  the  concentration  of  control  of  public-utility 
companies,  of  a  kind  or  to  an  extent  detrimental  to  the 
public  interest  or  the  interest  of  investors  or  consumers ; 

(2)  in  case  of  the  acquisition  of  securities  or  utility 
assets,  the  consideration,  including  all  fees,  commis¬ 
sions,  and  other  remuneration,  to  whomsoever  paid,  to 
be  given,  directly  or  indirectly,  in  connection  with  such 
acquisition  is  not  reasonable  or  does  not  bear  a  fair 
relation  to  the  sums  invested  in  or  the  earning  capacity 
of  the  utility  assets  to  be  acquired  or  the  utility  assets 
underlying  the  securities  to  be  acquired ;  or 

(3)  such  acquisition  will  unduly  complicate  the  cap¬ 
ital  structure  of  the  holding-company  system  of  the 
applicant  or  will  be  detrimental  to  the  public  interest 
or  the  interest  of  investors  or  consumers  or  the  proper 
functioning  of  such  holding-company  system. 

The  Commission  may  condition  its  approval  of  the  acqui¬ 
sition  of  securities  of  another  company  upon  such  a  fair 
offer  to  purchase  such  of  the  other  securities  of  the  com¬ 
pany  whose  security  is  to  be  acquired  as  the  Commission 
may  find  necessary  or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors  or  consumers. 

(c)  Notwithstanding  the  provisions  of  subsection  (b), 
the  Commission  shall  not  approve — 

(1)  an  acquisition  of  securities  or  utility  assets,  or 
of  any  other  interest,  which  is  unlawful  under  the  pro¬ 
visions  of  section  8  or  is  detrimental  to  the  carrying 
out  of  the  provisions  of  section  11;  or 
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(2)  the  acquisition  of  securities  or  utility  assets  of 
a  public-utility  or  holding  company  unless  the  Com¬ 
mission  finds  that  such  acquisition  will  serve  the  public 
interest  by  tending  towards  the  economical  and  efficient 
development  of  an  integrated  public-utility  system. 
This  paragraph  shall  not  apply  to  the  acquisition  of 
securities  or  utility  assets  of  a  public-utility  company 
operating  exclusively  outside  the  United  States. 

(d)  Within  such  reasonable  time  after  the  filing  of  an 
application  under  this  section  as  the  Commission  shall  fix 
by  rules  and  regulations  or  order,  the  Commission  shall 
enter  an  order  either  granting  or,  after  notice  and  oppor¬ 
tunity  for  hearing,  denying  approval  of  the  acquisition 
unless  the  applicant  shall  withdraw  its  application.  Amend¬ 
ments  to  an  application  may  be  made  upon  such  terms  and 
conditions  as  the  Commission  may  prescribe. 

(e)  The  Commission,  in  any  order  approving  the  acqui¬ 
sition  of  securities  or  utility  assets,  may  prescribe  such 
terms  and  conditions  in  respect  of  such  acquisition,  includ¬ 
ing  the  price  to  be  paid  for  such  securities  or  utility  assets, 
as  the  Commission  may  find  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of  investors  or 
consumers. 

SIMPLIFICATION  OF  HOLDING-COMPANY  SYSTEMS 

Sec.  11. 

•  ••••• 

(b)  It  shall  be  the  duty  of  the  Commission,  as  soon  as 
practicable  after  January  1,  1938: 

(1)  To  require  by  order,  after  notice  and  oppor¬ 
tunity  for  hearing,  that  each  registered  holding  com¬ 
pany,  and  each  subsidiary  company  thereof,  shall  take 
such  action  as  the  Commission  shall  find  necessary  to 
limit  the  operations  of  the  holding-company  system  of 
which  such  company  is  a  part  to  a  single  integrated 
public-utility  system,  and  to  such  other  businesses  as 


B-12 


are  reasonably  incidental,  or  economically  necessary 
or  appropriate  to  the  operations  of  snch  integrated 
pnblic-ntility  system:  Provided ,  however,  That  the 
Commission  shall  permit  a  registered  holding  company 
to  continue  to  control  one  or  more  additional  integrated 
pnblic-ntility  systems,  if,  after  notice  and  opportunity 
for  hearing,  it  finds  that — 

(A)  Each  of  snch  additional  systems  cannot  be 
operated  as  an  independent  system  without  the  loss 
of  substantial  economies  which  can  be  secured  by 
the  retention  of  control  by  such  holding  company  of 
such  system; 

(B)  All  of  such  additional  systems  are  located 
in  one  State,  or  in  adjoining  States,  or  in  a  contigu¬ 
ous  foreign  country;  and 

(C)  The  continued  combination  of  such  systems 
under  the  control  of  such  holding  company  is  not  so 
large  (considering  the  state  of  the  art  and  the  area 
or  region  affected)  as  to  impair  the  advantages  of 
localized  management,  efficient  operation,  or  the 
effectiveness  of  regulation. 

The  Commission  may  permit  as  reasonably  incidental, 
or  economically  necessary  or  appropriate  to  the  opera¬ 
tions  of  one  or  more  integrated  public-utility  systems 
the  retention  of  an  interest  in  any  business  (other 
than  the  business  of  a  public-utility  company  as  such) 
which  the  Commission  shall  find  necessary  or  appro¬ 
priate  in  the  public  interest  or  for  the  protection  of 
investors  or  consumers  and  not  detrimental  to  the 
proper  functioning  of  such  system  or  systems. 

(2)  To  require  by  order,  after  notice  and  oppor¬ 
tunity  for  hearing,  that  each  registered  holding  com¬ 
pany,  and  each  subsidiary  company  thereof,  shall  take 
such  steps  as  the  Commission  shall  find  necessary  to 
ensure  that  the  corporate  structure  or  continued  exist¬ 
ence  of  any  company  in  the  holding-company  system 
does  not  unduly  or  unnecessarily  complicate  the  struc- 


B-13 


tnre,  or  unfairly  or  inequitably  distribute  voting  power 
among  security  holders,  of  such  holding-company  sys¬ 
tem.  In  carrying  out  the  provisions  of  this  paragraph 
the  Commission  shall  require  each  registered  holding 
company  (and  any  company  in  the  same  holding-  com¬ 
pany  system  with  such  holding  company)  to  take  such 
action  as  the  Commission  shall  find  necessary  in  order 
that  such  holding  company  shall  cease  to  be  a  holding 
company  with  respect  to  each  of  its  subsidiary  com¬ 
panies  which  itself  has  a  subsidiary  company  which  is 
a  holding  company.  Except  for  the  purpose  of  fairly 
and  equitably  distributing  voting  power  among  the 
security  holders  of  such  company,  nothing  in  this 
paragraph  shall  authorize  the  Commission  to  require 
any  change  in  the  corporate  structure  or  existence 
of  any  company  which  is  not  a  holding  company,  or 
of  any  company  whose  principal  business  is  that  of  a 
public-utility  company. 

The  Commission  may  by  order  revoke  or  modify  any  order 
previously  made  under  this  subsection,  if,  after  notice  and 
opportunity  for  hearing,  it  finds  that  the  conditions  upon 
which  the  order  was  predicated  do  not  exist.  Any  order 
made  under  this  subsection  shall  be  subject  to  judicial 
review  as  provided  in  section  24. 

•  ••••• 
COURT  REVIEW  OP  ORDERS 

Sec.  24.  (a)  Any  person  or  party  aggrieved  by  an  order 
issued  by  the  Commission  under  this  title  may  obtain  a 
review  of  such  order  in  the  circuit  court  of  appeals  of  the 
United  States  within  any  circuit  wherein  such  person  resides 
or  has  his  principal  place  of  business,  or  in  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia,  by  filing  in 
such  court,  within  sixty  days  after  the  entry  of  such  order, 
a  written  petition  praying  that  the  order  of  the  Commission 
be  modified  or  set  aside  in  whole  or  in  part.  A  copy  of  such 
petition  shall  be  forthwith  served  upon  any  member  of  the 
Commission,  or  upon  any  officer  thereof  designated  by  the 
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Commission  for  that  pnrpose,  and  thereupon  the  Commis¬ 
sion  shall  certify  and  file  in  the  court  a  transcript  of  the 
record  upon  which  the  order  complained  of  was  entered. 
Upon  the  filing  of  such  transcript  such  court  shall  have  exclu¬ 
sive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order,  in 
whole  or  in  part.  No  objection  to  the  order  of  the  Com¬ 
mission  shall  be  considered  by  the  court  unless  such  objec¬ 
tion  shall  have  been  urged  before  the  Commission  or  unless 
there  were  reasonable  grounds  for  failure  so  to  do.  The 
findings  of  the  Commission  as  to  the  facts,  if  supported  by 
substantial  evidence,  shall  be  conclusive.  If  application  is 
made  to  the  court  for  leave  to  adduce  additional  evidence, 
and  it  is  shown  to  the  satisfaction  of  the  court  that  such 
additional  evidence  is  material  and  that  there  were  reason¬ 
able  grounds  for  failure  to  adduce  such  evidence  in  the 
proceedings  before  the  Commission,  the  court  may  order 
such  additional  evidence  to  be  taken  before  the  Commission 
and  to  be  adduced  upon  the  hearing  in  such  manner  and 
upon  such  terms  and  conditions  as  to  the  court  may  seem 
proper.  The  Commission  may  modify  its  findings  as  to  the 
facts  by  reason  of  the  additional  evidence  so  taken,  and  it 
shall  file  with  the  court  such  modified  or  new  findings,  which, 
if  supported  by  substantial  evidence,  shall  be  conclusive, 
and  its  recommendation,  if  any,  for  the  modification  or 
setting  aside  of  the  original  order.  The  judgment  and 
decree  of  the  court  affirming,  modifying,  or  setting  aside,  in 
whole  or  in  part,  any  such  order  of  the  Commission  shall  be 
final,  subject  to  review  by  the  Supreme  Court  of  the  United 
States  upon  certiorari  or  certification  as  provided  in  sec¬ 
tions  239  and  240  of  the  Judicial  Code,  as  amended  (U.  S.  C., 
title  28,  secs.  346  and  347). 
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QUESTIONS  PRESENTED 


1.  Whether,  in  the  absence  of  exemption  from  the  stand¬ 
ards  of  Sections  9,  10,  and  11  of  the  Public  Utility  Holding 
Company  Act  of  1935,  the  Commission  erred  in  not  permitting 
a  registered  holding  company  to  acquire  and  retain  a  27  percent 
interest  in  the  stock  of  a  major  gas  utility  company,  operating 
within  the  United  States,  when  the  acquiring  company  also 
owns  and  proposes  to  retain  a  controlling  interest  in  a  subsidiary 
holding  company  with  public  utility  subsidiaries  operating  in  a 
number  of  foreign  countries  and  in  a  subsidiary  service  com¬ 
pany  engaged  in  rendering  services  to  both  affiliated  and 
nonaffiliated  companies. 

2.  Whether  such  a  registered  holding  company  meets  the 
conditions  for  exemption  specified  in  clauses  (3)  and  (5)  of 
Section  3  (a)  of  the  Act,  notwithstanding  retail  operations  of 
the  gas  utility  subsidiary  in  question  constituting  it  one  of 
the  Nation’s  major  companies  engaged  in  such  business, 
whether  or  not  it  be  assumed  that  the  retail  business  is  not  the 
principal  business  of  such  gas  utility  company  by  reason  of 
the  greater  magnitude  of  the  gas  production,  transportation, 
and  nonretail  gas  distribution  business  in  which  such  utility 
company  is  interested. 

3.  Assuming  that  such  registered  holding  company  does  meet 
the  conditions  for  exemption  specified  in  clauses  (3)  and  (5) 
of  Section  3  (a),  was  the  Commission  warranted  in  denying 
exemption  on  the  ground  that  such  exemption  would  be  con¬ 
trary  to  the  public  interest  standards  in  the  introductory 
clause  of  Section  3  (a). 
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ing  the  Common  Stockholders’  Committee  of  Elec¬ 
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Okin,  intervenor 


COUNTEESTATEMENT  OF  THE  CASE 

This  is  a  review  proceeding  with  respect  to  an  order  of  the 
Commission,  dated  February  6,  1952,  denying  the  application 
of  Electric  Bond  and  Share  Company  (“Bond  and  Share”)  for 
relief  from  its  commitment  to  dispose  of  certain  shares  of  stock 
of  United  Gas  Corporation  (“United”)  and  directing  Bond  and 
Share  to  take  appropriate  steps  for  the  expeditious  disposition 
of  this  stock  (JA  8-9 ).x  The  petition  for  review  of  this  order 
was  filed  pursuant  to  Section  24  (a)  of  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935  (“the  Act”),  49  Stat.  834, 15  U.  S.  C. 
79x  (a). 

Bond  and  Share  is  a  registered  holding  company  which  for¬ 
merly  had  very  extensive  interests  in  the  public  utility  field 
both  within  and  without  the  United  States.  See  Electric  Bond 
and  Share  Co.  v.  SEC,  303  U.  S.  419  (1938) ;  American  Power 
and  Light  Co.  v.  SEC,  329  U.  S.  90  (1946).  Control  over  this 
vast  utility  empire  was  formerly  exercised  through  four  sub¬ 
sidiary  holding  companies:  National  Power  and  Light  Com- 

1  The  symbol  “JA”  refers  to  the  Joint  Appendix. 
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pany  (“National”),  American  Power  and  Light  Company 
(“American”),  Electric  Power  and  Light  Corporation  (“Elec¬ 
tric”)  and  American  &  Foreign  Power  Company  (“Foreign 
Power”).  National,  American  and  Electric  were  directed  by 
the  Commission  to  be  dissolved  pursuant  to  the  corporate 
simplification  standards  of  Section  11  (b)  (2)  of  the  Act,  49 
Stat.  820, 15  U.  S.  C.  79k  (b)  (2). 2 

Foreign  Power  controls  many  public  utility  subsidiary  com¬ 
panies  operating  outside  of  the  United  States.3  Recently  the 
Commission  approved  a  plan  of  reorganization  for  Foreign 
Power  pursuant  to  Section  11  (e)  of  the  Act,  49  Stat.  822,  15 
U.  S.  C.  79k  (e).  See  American  &  Foreign  Power  Co.,  Inc., 
Holding  Company  Act  Release  No.  10,870  (1951).  That  plan 
was  approved  and  enforced  in  the  District  Court  and  affirmed 
on  appeal,  In  re  American  &  Foreign  Power  Co.,  Inc.,  102  F. 
Supp.  331  (D.  C.  Me.  1952),  affirmed,  197  F.  2d  307  (C.  A.  1, 
1952).  As  a  result  Bond  and  Share  now  owns  about  55  per¬ 
cent  of  the  common  stock  of  Foreign  Power.  Bond  and  Share 
also  controls  Ebasco  Services,  Inc.  (“Ebasco”),  a  wholly  owned 
subsidiary,  which  renders  engineering  and  other  services  to 
both  affiliated  and  nonaffiliated  companies. 

In  the  dissolution  proceedings  with  respect  to  National, 
American  and  Electric,  Bond  and  Share  acquired  substantial 
amounts  of  securities  of  the  underlying  domestic  utility  com¬ 
panies.  A  substantial  amount  of  these  securities  was  used 
by  Bond  and  Share  in  aid  of  the  retirement  of  its  preferred 
stocks  or  were  otherwise  disposed  of.  Bond  and  Share  intends 
to  dispose  of  all  of  its  remaining  investments  in  its  domestic 
utilities  except  the  stock  of  United  which  it  proposes  to  hold 
together  with  its  interest  in  Foreign  Power  and  Ebasco. 

United  is  an  operating  gas  utility  which  distributes  natural 
gas  to  about  400,000  customers  in  a  service  area  with  a  popu- 

*  The  dissolution  order  with  respect  to  National  was  not  contested.  The 
order  directing  dissolution  of  American  and  Electric  was  affirmed  by  the  re¬ 
viewing  courts.  See  Electric  Bond  and  Share  Co.,  11  SEC  1146  (1942),  af¬ 
firmed  sub  nom.  American  Power  and  Light  Co.  v.  SEC,  141  P.  2d  606  (C.  A. 
1, 1944),  affirmed,  329  U.  S.  90  (1946). 

‘Pursuant  to  order  of  the  Commission,  Foreign  Power  is  exempt  from 
various  provisions  of  the  Act  except,  inter  alia.  Section  11  (b).  See  Ameri¬ 
can  d  Foreign  Power  Co.,  Inc.,  6  SEC  396  (1939). 
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lation  of  1,750,000  in  Texas,  Louisiana,  and  Mississippi,  thus 
constituting  it  one  of  the  country’s  major  gas  utility  com¬ 
panies.  It  owns  all  of  the  outstanding  securities  of  two  sub¬ 
sidiaries,  United  Gas  Pipeline  Company  (“Pipeline”)  and 
Union  Producing  Company  (“Union”).  These  companies,  to¬ 
gether  with  United  constitute  an  integrated  system  for  the 
gathering,  transmission  and  distribution  of  natural  gas. 
United’s  subsidiaries  derive  a  portion  of  their  revenue  from 
natural  gas  and  oil  (JA  59-62). 

On  March  7,  1949,  the  Commission  approved  a  plan  of  re¬ 
organization  with  respect  to  Electric  under  which  Bond  and 
Share  acquired  its  common  stock  of  United,  then  a  subsidiary 
of  Electric,  as  part  of  the  compensation  received  for  surrender 
of  its  holdings  of  Electric  securities.  That  acquisition  was 
made  pursuant  to  an  application  filed  by  Bond  and  Share 
which  stated  ( JA  63,  fn.  8) : 

Bond  and  Share  believes  as  to  it  that  Sections  9  (a), 
10,  11,  12  (c),  and  12  (f)  of  the  Act  and  Rule  U-43  of 
the  Commission  are  applicable  to  the  transactions  of 
the  Electric  Plan  as  the  same  pertain  to  Bond  and  Share. 
Such  sections  are  applicable  because  the  Electric  Plan 
proposes  the  acquisition  by  and  transfer  to  Bond  and 
Share  of  securities  and  assets  of  Electric  and,  in  turn, 
the  surrender  by  Bond  and  Share  to  Electric  of  securities 
of  Electric  now  owned  by  Bond  and  Share,  both  of  which 
are  holding  companies  as  defined  under  the  Act. 

In  that  application  Bond  and  Share  also  stated  that  it  proposed 
to  (JA  64) — 

sell,  distribute,  or  otherwise  dispose  of,  in  such  manner 
as  the  Commission  may  permit  ...  all  of  the  common 
stock  of  United  received  by  it  under  the  Electric  Plan  not 
later  than  one  year  (unless  such  period  is  extended  by  the 
Commission)  after  the  receipt  of  same  by  Bond  and 
Share;  provided,  however,  that  Bond  and  Share  may, 
not  later  than  sixty  days  after  entry  of  an  order  of  the 
Commission  approving  the  Electric  Plan,  institute  ap- 
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propriate  proceedings  before  the  Commission  for  relief 
from  its  commitment  to  dispose  of  such  common  stock 
of  United  and  for  determination  of  its  right  under  the 
Act  to  hold  such  common  stock  of  United. 

In  its  findings  and  opinion  approving  Bond  and  Share’s  pro¬ 
posed  acquisition,  the  Commission  said  (JA  64) : 

While  not  passing  at  this  time  upon  any  future  appli¬ 
cation  that  Bond  and  Share  may  file,  we  note  at  this  time 
that  on  the  basis  of  the  record  thus  far  developed  in 
proceedings  concerning  Bond  and  Share,  we  could  not 
approve  the  acquisition  by  Bond  and  Share  of  the  securi¬ 
ties  of  United  under  the  standards  of  the  Act.  In  view 
of  the  present  commitment  of  Bond  and  Share  to  dispose 
of  United’s  stock  within  one  year,  we  shall  not  now 
make  any  adverse  findings  in  connection  with  the  acqui¬ 
sition  of  these  securities.  When,  and  if,  Bond  and  Share 
seeks  a  redetermination  of  its  commitment,  opportunity 
will  be  afforded  for  full  consideration  of  such  applica¬ 
tion,  and  we  shall  then  make  our  determination. 

In  connection  with  its  own  program  of  compliance  with  Sec¬ 
tion  11  (b)  of  the  Act,  Bond  and  Share  itself  filed  several  plans, 
generally  designated  as  Plans  I,  II  and  III,  the  first  two  calling 
for  the  retirement  of  Bond  and  Share’s  preferred  stocks  and 
the  third  for  the  disposition  of  all  domestic  utility  investments. 
In  considering  the  necessity  for  Bond  and  Share  to  retire  its 
preferred  stocks,  the  Commission  stated  with  respect  to  the  re¬ 
quirements  under  Section  11  (b)  (1)  as  applied  to  Bond  and 
Share  itself : 

The  retirement  of  Bond  and  Share’s  preferred  stock 
is  also  necessary  to  effectuate  Section  11  (b)  (1).  Ap¬ 
pendix  D  contains  a  map  of  the  United  States  which 
indicates  the  areas  in  which  Bond  and  Share’s  domestic 
public  utility  subsidiaries  operate.  In  addition,  as  noted, 
Bond  and  Share’s  subsidiary,  Foreign  Power,  operates 
in  13  foreign  countries.  Obviously,  the  effect  of  Clause 
(B)  of  Section  11  (b)  (1),  to  say  nothing  of  Clauses 
(A)  and  (C),  is  to  require  a  very  substantial  diminution 
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of  the  scope  of  Bond  and  Share’s  operations.  Thus, 
apart  from  any  further  steps  which  may  be  required  of 
Bond  and  Share  under  Section  11  (b)  (2),  it  would  be 
faced,  under  the  standards  of  Section  11  (b)  (1),  with 
the  necessity  of  drastically  contracting  the  number  of 
domestic  public  utility  companies  it  could  continue  to 
control  and  in  addition  it  would  have  to  dispose  of  its  in¬ 
terests  in  the  foreign  utility  field.  On  the  other  hand  if 
it  proposed  to  maintain  its  foreign  holdings,  paragraph 
(B)  of  Section  11  (b)  (1)  would  require  it  to  dispose  of 
all  of  its  interests  in  domestic  utilities.  As  previously 
noted,  the  plans  filed  by  Bond  and  Share  propose  the 
divestment  of  all  its  holdings  in  domestic  public  utilities. 

The  record  indicates,  and  we  so  find,  that  the  neces¬ 
sary  contraction  of  Bond  and  Share  under  the  stand¬ 
ards  of  paragraph  (B)  of  Section  11  (b)  (1)  would  re¬ 
sult  in  the  disposition  of  assets  of  so  substantial  a 
nature  as  to  inevitably  require  the  retirement  of  Bond 
and  Share’s  preferred  stock.4 

Plan  III  was  originally  filed  by  Bond  and  Share  on  July 
25,  1945,  and,  as  indicated,  contemplated  the  disposition  of 
all  its  investments  in  domestic  utilities  and  retention  of  its  hold¬ 
ings  in  Foreign  Power  and  Ebasco.  On  September  6,  1949, 
Bond  and  Share  filed  an  Amended  Plan  III  which,  insofar  as 
pertinent  here,  proposed  that,  in  addition  to  its  interests  in 
Foreign  Power  and  Ebasco,  Bond  and  Share  would  hold  the 
common  stock  of  United  which  it  had  acquired  in  the  reorgani¬ 
zation  proceedings  of  Electric.  The  application  for  approval 
of  this  amended  plan  stated  that  the  foreign  utility  properties 
of  Foreign  Power  and  the  stock  of  United  could  be  held  by 
Bond  and  Share  pursuant  to  an  exemption  under  Section  3  (a) 
of  the  Act  and  at  the  same  time  requested  that  Bond  and  Share 
be  relieved  of  its  commitment  to  dispose  of  the  United’s  stock 
(JA  24-43). 

The  Commission’s  notice  and  order  for  a  hearing  set  forth 
the  various  issues  raised  by  Bond  and  Share’s  application  but 


*  Electric  Bond  and  Share  Co.,  Holding  Company  Act  Release  No.  6121 
(1945),  p.  14. 
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directed  that  the  hearing  be  limited  initially  to  the  following 
question  ( JA  65) : 

1.  Whether  there  exists  such  additional  evidence 
as  should  cause  the  Commission  to  modify  its  previous 
findings  that  Bond  and  Share  could  not  acquire  securi¬ 
ties  of  United  for  retention,  and  now  to  find  that  such 
acquisition  meets  the  requirements  of  Section  10  (c)  (2) 
and  other  applicable  standards  of  the  Act,  and  will  not 
result  in  a  corporate  complexity  in  the  Bond  and  Share 
holding  company  system. 

In  the  administrative  hearing  Bond  and  Share  adduced  a  vast 
amount  of  evidence  in  support  of  its  plan,  including  evidence 
relating  to  its  request  for  exemption  (JA  66,  118-347). 5 

On  February  6,  1952,  the  Commission  issued  its  Findings 
and  Opinion  and  Order  denying  Bond  and  Share’s  application 
for  relief  from  its  commitment  to  dispose  of  the  United  stock 
(JA  8-9,  55-100).  The  Commission  considered  Bond  and 
Share’s  contentions  in  great  detail,  including  its  claimed  ex¬ 
emption  under  Section  3  (a)  insofar  as  it  was  related  to  its 
application  for  relief  from  its  commitment.  The  basis  of  the 
Commission’s  Findings  is  discussed  below. 

STATUTE  INVOLVED 

Some  of  the  pertinent  provisions  of  the  statute  are  set  forth  in 
Appendix  B  of  Bond  and  Share’s  brief.  Pamphlet  copies  of 
the  Act  will  be  handed  up  to  the  Court  at  the  oral  argument. 

SUMMARY  OF  ARGUMENT 

I 

This  case  had  its  origin  in  an  application  of  Bond  and  Share 
for  Commission  approval  (inter  alia)  under  Sections  9  and  10  of 
the  Act  of  the  acquisitions  by  Bond  and  Share  of  a  27  percent 
stock  interest  in  United.  The  acquisition  was  approved  only 
upon  the  basis  of  a  commitment  by  Bond  and  Share  to  divest, 

*Tbe  Joint  Appendix  includes  only  a  small  portion  of  the  record.  The 
administrative  record  consists  of  about  2,200  pages  of  testimony  in  addition 
to  numerous  exhibits  ( JA  110-111). 
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unless  relieved  from  jtfiat  commitment  after  further  considera¬ 
tion.  In  passing  upon  Bond  and  Share’s  application  for  relief 
from  its  commitment,  the  Commission  properly  considered  the 
problem  in  the  light  of  the  statutory  standards  applicable  to 
acquisitions.  By  their  terms,  and  in  the  light  of  the  historic 
purposes  of  the  Act,  these  standards  apply  to  acquisitions 
from  another  company  in  the  holding  company  system  as  well 
as  from  outsiders,  and  this  has  been  the  consistent  administra¬ 
tive  interpretation. 

II 

The  Commission  found  that  Bond  and  Share’s  acquisition 
and  retention  of  the  27  percent  interest  in  the  United  stock 
violated  in  a  number  of  separate  respects  the  standards  of 
Section  10  and  the  interrelated  standards  of  Section  11.  While 
Bond  and  Share  disputes  in  some  respect  these  findings  it 
makes  no  claim  that  retention  of  a  subsidiary  public  utility 
operating  in  Texas,  Louisiana,  and  Mississippi,  along  with  the 
various  subsidiaries  of  Foreign  Power,  could  possibly  satisfy 
the  geographic  standards  of  Section  11  (b).  To  the  extent 
that  it  does  dispute  the  evidentiary  findings  under  Section  10 
its  contentions  involve  argument  in  conflict  with  the  basic 
philosophy  of  the  Act. 

III 

The  Commission  properly  construed  Sections  3  (a)  (3)  and 
3  (a)  (5)  as  not  intended  to  afford  an  exemption  to  a  hold¬ 
ing  company  controlling  a  major  gas  utility  company  operating 
within  the  United  States  merely  because  that  holding  com¬ 
pany  has  extensive  interests  outside  the  United  States,  or  be¬ 
cause  the  gas  utility  company  has  extensive  interests  in  the 
production,  transportation,  and  wholesale  sale  of  gas.  Even 
if  such  a  company  were  held,  contrary  to  our  view,  to  meet  the 
conditions  specified  in  clauses  3  and  5  of  Section  3  (a),  exemp¬ 
tion  is  afforded  by  the  Commission  only  “unless  and  except 
insofar  as  it  finds  the  exemption  detrimental  to  the  public 
interest  or  the  interest  of  investors  or  consumers.”  In  view  of 
the  vast  impact  of  United’s  utility  operations  upon  both  con¬ 
sumer  and  investors,  the  Commission  properly  concluded  that  it 
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was  not  compatible  with  these  public  interest  standards  to 
accord  exemption  from  Sections  9  and  10  and  the  related 
standards  of  Section  11. 

abgtjtcent 

Bond  and  Share  makes  two  basic  arguments  in  support  of  its 
application  to  be  relieved  from  its  commitment  to  dispose  of 
the  United  stock.  First,  it  argues  that  its  acquisition  of  the 
stock  in  the  dissolution  of  Electric  is  not  subject  to  the  stand¬ 
ards  of  Section  10,  49  Stat.  818,  15  U.  S.  C.  79j,  and  that,  if 
it  is,  its  acquisition  of  the  stock  meets  those  standards.  Second, 
it  argues  that,  as  a  holding  company  over  Foreign  Power, 
United,  and  Ebasco,  Bond  and  Share  is  entitled  to  an  exemp¬ 
tion  under  Sections  3  (a)  (3)  and  3  (a)  (5)  of  the  Act,  49 
Stat.  811,  15  U.  S.  C.  79c  (a)  (3),  (a)  (5),  and  that,  conse¬ 
quently,  neither  Section  10  nor  Section  11,  49  Stat.  820,  15 
U.  S.  C.  79k,  should  be  a  bar  to  the  acquisition  and  retention  of 
the  United  stock.  The  Commission  after  detailed  analysis 
resolved  both  of  these  issues  against  Bond  and  Share,  and  our 
argument  consists  largely  of  a  summary  of  the  Commission’s 
Opinion. 

The  standards  of  Section  10  applicable  to  acquisitions  and 
the  standards  of  Section  11  prescribing  what  interests  may  be 
retained  by  holding  companies  are  interrelated,  and  Bond  and 
Share’s  arguments  with  respect  to  exemption  apply  with  equal 
force  or  lack  of  force  to  both  standards.  In  conformity  with 
the  sequence  of  the  Commission’s  opinion  we  deal  first  with 
the  argument  concerning  the  applicability  of  Section  10  and  its 
standards  which  are  in  some  respects  stricter  than  those  of 
Section  11.  The  question  raised  by  Bond  and  Share  concern¬ 
ing  the  applicability  of  Section  10,  while  an  important  one  in 
the  administration  of  the  Act,  does  not  really  go  to  the  heart 
of  the  instant  case  since,  apart  from  its  claim  to  exemption, 
Bond  and  Share  does  not  even  contend  that  it  could  satisfy 
the  less  strict  standards  of  Section  11  with  respect  to  retaining 
controlling  interests  in  Foreign  Power,  United,  and  Ebasco, 
and  since  the  Commission’s  rejection  of  the  claim  to  exemption 
from  Section  11  rests  upon  the  same  considerations  as  does  its 
rejection  of  the  claim  to  exemption  from  Section  10. 
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L  The  acquisition  of  United’s  stock  is  subject  to  the  standards 

of  Section  10 

1.  We  shall  not  dwell  at  length  upon  the  elaborate  argu¬ 
ment  of  Bond  and  Share  (Brief,  pp.  21-30)  that  the  primary 
issue  in  this  case  is  not  one  of  “acquisition”  but  rather  of  “re¬ 
tention.”  Bond  and  Share  suggests  in  effect  that  the  Commis¬ 
sion  and  this  Court  should  view  the  1949  acquisition  as  a  closed 
incident,  and  the  Bond  and  Share  commitment  as  a  nullity, 
leaving  the  Commission  with  the  same  burden  of  considering 
retainability  under  Section  11  as  though  no  commitment  had 
been  made.  The  fact  is,  however,  that  Bond  and  Share’s  appli¬ 
cation  for  approval  of  the  acquisition  (JA  10-23)  could  not 
properly  have  been  granted  by  the  Commission  in  the  absence 
of  such  a  commitment.  As  the  Commission  said  ( JA  70) : 

#  *  *  Our  approval  of  the  acquisition  only  because 

Bond  and  Share  committed  itself  to  dispose  of  the  stock 
in  no  manner  relieves  Bond  and  Share  from  meeting  any 
of  the  standards  of  Section  10.  Bond  and  Share’s  sug¬ 
gestion  that  our  prior  limited  approval  in  some  way 
now  discharges  it  from  complying  with  Section  10  mis¬ 
conceives  our  earlier  statements  and  is  without  any 
foundation. 

Bond  and  Share  in  effect  is  seeking  a  redetermination 
of  our  previous  conclusion.  While  our  order  did  not 
preclude  Bond  and  Share  from  seeking  such  a  redeter¬ 
mination,  in  doing  so  Bond  and  Share  is  in  no  stronger 
position  than  if  it  were  now  seeking  in  the  first  instance 
unconditional  approval  of  such  acquisition.  Like  any 
person  requesting  approval  of  an  acquisition,  Bond  and 
Share  has  the  burden  of  proving  compliance  with  Sec¬ 
tion  10.  Only  on  such  a  showing  could  we  modify  our 
previous  findings  and  permit  the  acquisition. 

2.  Bond  and  Share  now  contends  that  Sections  9  (a)  and  10 
are  not  applicable  to  its  acquisition  of  the  United  stock,  al¬ 
though  its  1948  application-declaration  recognized  its  appli¬ 
cability  (JA  16).  By  its  terms,  Section  9  (a),  49  Stat.  817, 
15  U.  S.  C.  79i,  makes  unlawful  every  acquisition  of  securities 
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by  a  registered  holding  company  unless  approved  by  the  Com¬ 
mission  under  Section  10,  except  for  certain  inapplicable  excep¬ 
tions  for  Government  and  other  securities  specified  in  Section 
9  (c).  “Acquisition”  is  defined  in  Section  2  (a)  (22),  49  Stat. 
809,  15  U.  S.  C.  79b  (a)  (22),  to  include  “any  purchase,  ac¬ 
quisition  by  lease,  exchange,  merger,  consolidation,  or  other 
acquisition,”  thus  expressly  including  Bond  and  Share’s  ac¬ 
quisition  of  United  stock  in  exchange  for  Electric  stock.  The 
statute  is  clear  and  unambiguous  in  requiring  that  any  such 
acquisition  comply  with  the  standards  expressed  in  Section  10. 

In  the  instant  case  the  Commission  disapproved  the  acquisi¬ 
tion  on  the  basis  of  findings  that  the  acquisition  did  not  meet 
the  standards  of  Sections  10  (b)  (1),  (b)  (3),  (c)  (1)  and 
(c)  (2).  Sections  10  (b)  (1)  and  (b)  (3)  provide  for  ap¬ 
proval  of  the  proposed  acquisition  “unless  the  Commission 
finds  that — 

(1)  such  acquisition  will  tend  towards  interlocking 
relations  or  the  concentration  of  control  of  public-utility 
companies,  of  a  kind  or  to  an  extent  detrimental  to  the 

public  interest  or  the  interest  of  investors  or  consumers; 

*  *  * 

(3)  such  acquisition  will  unduly  complicate  the  cap¬ 
ital  structure  of  the  holding-company  system  of  the 
applicant  or  will  be  detrimental  to  the  public  interest 
or  the  interest  of  investors  or  consumers  or  the  proper 
functioning  of  such  holding-company  system. 

Sections  10  (c)  (1)  and  (c)  (2)  provide  in  pertinent  part: 

(c)  Notwithstanding  the  provisions  of  subsection 
(b),  the  Commission  shall  not  approve — 

(1)  an  acquisition  of  securities  or  utility  assets,  or  of 

any  other  interest  which  is  *  *  #  detrimental  to 

the  carrying  out  of  the  provisions  of  Section  11;  or 

(2)  the  acquisition  of  securities  or  utility  assets  of  a 

public-utility  or  holding  company  unless  the  Commis¬ 
sion  finds  that  such  acquisition  will  serve  the  public 
interest  by  tending  towards  the  economical  and  effi¬ 
cient  development  of  an  integrated  public-utility 
system.  *  *  * 
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It  will  be  noted  that  the  above  quoted  standards  of  Section  10 
go  beyond  directing  the  Commission  to  disapprove  acquisitions 
which  would  unquestionably  have  to  be  undone  pursuant  to 
Section  11  and  bar  the  mere  tendency  toward  the  evils  which 
Section  11  was  designed  to  eliminate.  Thus  Bond  and  Share’s 
attempt  to  treat  acquisitions  from  affiliates  as  though  they  were 
not  acquisitions  as  defined  in  the  Act  is  inconsistent  with  the 
Congressional  policy  expressed  in  Section  10,  as  well  as  incon¬ 
sistent  with  the  words  of  Sections  2  (a)  (22)  and  9.  While 
Bond  and  Share  conceives  an  intrasystem  exchange  as  a  mere 
formality,  such  was  not  the  view  of  the  Congress.  A  mere  read¬ 
ing  of  Section  10  shows  that  the  statutory  standards  for  the 
acquisition  of  securities  or  utility  assets  are  geared  to  the  in¬ 
tegration  and  the  corporate  simplification  requirements  of  Sec¬ 
tion  11.  In  fact,  so  pervasive  is  the  statutory  aim  of  Section  11 
that  under  Section  9  (a)  (2)  the  Commission’s  jurisdiction  ex¬ 
tends  to  acquisitions  by  “any  person”  who,  though  not  a  regis¬ 
tered  holding  company,  “will  by  virtue  of  such  acquisition  be¬ 
come  an  affiliate.”  *  It  is  absurd  to  assume  that  in  order  to 
achieve  the  objectives  of  Section  11  the  Congress  would  subject 
to  Commission  scrutiny  under  Section  10  acquisitions  of  utility 
securities  by  individuals  and  companies  not  otherwise  subject 
to  the  Act  but  would  exempt  acquisitions  of  such  securities  by 
registered  holding  companies  which  must  meet  the  standards 
of  Section  11.  As  we  see  it,  the  basic  aims  of  Sections  9  and  10 
are  on  the  one  hand  to  prevent  the  future  growth  of  holding 
companies  in  contravention  of  the  letter  and  policy  of  Section 
11,  and,  on  the  other,  to  facilitate  compliance  with  Section  11 
by  existing  holding-company  systems.  The  pyramiding  device, 
which  had  been  mainly  responsible  for  the  growth  of  holding 
companies,  typically  involved  an  initial  acquisition  of  utility 
assets  or  securities  and  subsequently,  through  a  series  of  intra¬ 
system  transfers,  the  building  up  of  the  holding-company  pyr- 

*  Section  2  (a)  (11),  49  Stat  808, 15  U.  S.  C.  79b  (a)  (11),  includes  a a  an 
affiliate  “any  person  that  directly  or  indirectly  owns,  controls,  or  holds  the 
power  to  vote,  five  per  centum  or  more  of  the  outstanding  voting  securities” 
of  a  holding  company  or  a  subsidiary  thereof. 
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amid;  and  such,  for  example,  was  the  history  of  the  Associated 
Gas  system.7  It  cannot,  therefore,  be  asserted  with  any  reason 
that  Congress  viewed  such  acquisitions  as  a  matter  of  no  mo¬ 
ment,  or  beyond  the  need  of  the  safeguards  of  Section  10,  and 
was  content  to  risk  the  danger  that  the  fulfillment  of  the  objec¬ 
tives  of  Section  11  might  be  impeded  and  complicated  by  reason 
of  such  acquisitions.  As  the  Commission  said  (JA  68-69) : 

Section  10  provides  a  practical  means  of  preventing 
an  acquisition  of  an  interest  which  could  not  be  retained 
under  Section  11  and  if  acquired  would  only  create  a 
situation  requiring  either  new  or  further  proceedings 
under  Section  11  and  appropriate  remedial  action  under 
that  section.  Furthermore,  *  *  *  the  standards 
embodied  in  Section  10  are  designed  to  achieve  basic 
aims  of  the  statute  and  they  give  expression  to  a  policy 
which  must  be  scrupulously  carried  out  if  the  public 
interest  which  the  statute  was  designed  to  promote  is  to 
be  adequately  protected.  * 

3.  In  the  administration  of  the  Act  the  Commission  has 
consistently  considered  Section  10  applicable  with  respect  to 
the  proposed  acquisitions  of  securities  to  be  distributed  in  a 
Section  11  reorganization  in  order  to  make  sure  that  the  hold¬ 
ing  company  will  not  undo  or  complicate  through  such  acqui¬ 
sitions  what  is  being  accomplished  toward  integration  and 
simplification  under  Section  11.  In  fact,  Bond  and  Share 
itself  has  filed  many  applications  in  the  reorganization  of  its 
one-time  subsidiary  holding  companies  for  the  purpose  of 
acquiring  their  portfolio  securities.8  Such  well-settled  inter¬ 
pretation  of  Section  10  is  entitled  to  great  weight  and,  in  the 
absence  of  clear  error,  is  not  disturbed  by  the  reviewing  courts. 
This  is  particularly  so  where  the  administrative  interpretation 
relates  to  a  section  which  is  so  intimately  bound  to  the  under¬ 
lying  policy  and  major  objective  of  the  statute.  See  United 
States  v.  American  Tracking  Associations,  Inc.,  310  U.  S.  534, 

TSee  In  re  Associated  Gas  and  Electric  Co.,  61  F.  Sapp.  11  (S.  D.  N.  T. 
1944). 

*  See,  for  example,  national  Power  and  Light  Co.,  Holding  Company  Act 
Release  No.  6796  (1946). 
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542-544,  549  (1940);  SEC  v.  Associated  Gas  &  Electric  Co., 
99  F.  2d  795, 798  (C.  A.  2, 1938) ;  Charles  Hughes  &  Co.,  v.  SEC, 
139  F.  2d  434,  437  (C.  A.  2,  1944),  certiorari  denied,  321  U.  S. 
786  (1943).  Bond  and  Share  in  effect  seems  to  suggest  that 
since  the  status  of  the  system-held  securities  must  eventually 
be  resolved  under  Section  11  and  other  appropriate  sections, 
there  is  no  need  to  invoke  the  statutory  safeguards  of  Section 
10  insofar  as  they  are  related  to  Section  11.  This  overlooks 
the  possibility  that  such  acquisitions,  even  if  aiding  in  some 
respects  the  simplification  of  the  holding  company  system,  may 
impede  compliance  with  Section  11  by  the  particular  acquir¬ 
ing  company.  Certainly  it  cannot  be  assumed  that  under  no 
circumstances  will  such  complications  arise.  In  any  event, 
since  the  Congress  has  chosen  to  subject  all  acquisitions  of 
securities,  except  as  otherwise  specifically  exempt,  to  the  stand¬ 
ards  of  Section  10,  it  is  not  for  Bond  and  Share  to  suggest  that 
the  Commission  and  this  Court  alter  the  regulatory  scheme 
which  the  Congress  considered  best  suited  to  accomplish  the 
legislative  objectives.  See  North  American  Co.  v.  SEC,  327 
U.  S.  686,  710  (1946);  Public  Service  Commission  of  New 
York  v.  SEC,  166  F.  2d  784,  787,  788  (C.  A.  2, 1948),  certiorari 
denied,  334  U.  S.  838  (1948). 

Bond  and  Share  cites  several  Commission  decisions  which,  it 
states,  support  its  view  that  intra-system  acquisitions  were 
permitted  subject  only  to  a  question  of  the  retainability  of 
these  acquisitions  under  Section  11  and  that  consequently  the 
same  procedure  should  have  been  applied  in  this  case.  At  this 
point  Bond  and  Share  confuses  procedure  with  substance.  The 
problem  of  getting  the  holding  company  industry  simplified 
in  accordance  with  Section  11  was  recognized  to  be  one  of 
great  complexity,  and  accordingly  the  Commission  was  given  a 
large  discretion  as  to  means  of  achieving  it,  including  discretion 
as  to  the  sequence  in  which  it  might  deal  with  problems,  and 
as  to  how  large  a  segment  of  the  problem  should  be  dealt  with 
in  any  one  proceeding.  See  American  Power  &  Light  Co.  v. 
SEC,  329  U.  S.  90,  112,  117  (1946) ;  Commonwealth  <&  Souths 
em  Corp.  v.  SEC,  134  F.  2d  747,  754  (C.  A.  3,  1943) ;  Phillips 
v.  SEC,  156  F.  2d  606,  609  (C.  A.  2, 1946) ;  Phillips  v.  SEC,  87 
App.  D.  C.  380, 384, 185  F.  2d  746,  750  (1950). 
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Recognition  of  the  Commission’s  latitude  as  to  procedure 
does  not  imply  that  the  standards  of  Section  10  may  be  ignored. 
As  the  Commission  pointed  out  (JA  69),  intra-system  acquisi¬ 
tions  have  been  approved  even  though  the  immediate  result 
contravened  the  strict  standards  of  Section  11  because  the  Com¬ 
mission  was  able -to  make  the  requisite  findings  under  Section 

10  that  such  acquisition  would  further  the  over-all  simplifica¬ 
tion  of  the  holding  company  system,  the  proposed  acquisition 
being  temporary  and  subject  to  disposition  by  reason  of  an  al¬ 
ready  outstanding  divestment  order  or  because  of  a  commit¬ 
ment  to  dispose  of  the  securities  to  be  acquired* 

In  some  instances,  transfers  of  interests  within  the  holding 
company  system  were  approved  under  Section  10  even  though 
the  status  of  the  underlying  utility  properties  under  Section 

11  (b)  (1)  had  not  yet  been  determined.  While  for  practical 
reasons  that  determination  was  reserved  for  the  future,  the 
Commission  was  able  to  make  the  requisite  findings  under 
Section  10  because  it  appeared  prima  facie  that  such  properties 
constituted  part  of  an  integrated  system  within  the  control 
of  the  acquiring  holding  company  or  because  it  did  not  appear 
that  Section  11  (b)  (1)  clearly  foreclosed  their  retention.  The 
reason  for  approving  the  acquisitions  under  Section  10  in  such 
circumstances  is  that,  as  stated  by  the  Commission,  “  *  *  * 
in  a  Section  10  proceeding  we  are  not  required  to  find  that  a 
proposed  acquisition  tends  toward  the  development  of  a  single 

*  See  Buffalo,  Niagara  and  Eastern  Power  Corp.,  Holding  Company  Act 
Release  No.  60S3  (1945),  p.  3S,  affirmed  Phillips  v.  SEC,  156  F.  2d  606  (C.  A. 
2,  1946)  ;  United  Light  d  Power  Co.,  13  SEC  1,  20  (1943) ;  El  Paso  Electric 
Co.,  Holding  Company  Act  Release  No.  5499  (1944),  p.  9;  Federal  Light  d 
Traction  Co.,  Holding  Company  Act  Release  No.  7701  (1947),  p.  10;  Louis- 
xillc  Gas  d  Electric  Co.,  Holding  Company  Act  Release  No.  7789  (1947),  pp. 
28-29 ;  The  Middle  West  Co.,  Holding  Company  Act  Release  No.  7905  (1947), 
pp.  35-36 ;  The  North  American  Co.,  Holding  Company  Act  Release  No.  7514 
(1947),  p.  56. 

United  Gas  Corp.,  16  SEC  531  (1944),  cited  by  Bond  and  Share  (Brief,  p. 
33)  involved  a  Joint  application  by  Electric  and  United  for  approval  of  a 
plan  pursuant  to  which  Electric  acquired  the  new  common  stock  of  United. 
It  should  also  be  recalled  that  Electric  at  that  time  was  already  subject  to 
a  dissolution  order.  National  Power  d  Light  Co.,  Holding  Company  Release 
No.  6796  (1946)  also  involved  a  joint  application-declaration  filed  by  Bond 
•  .  and  Share  and  National,  and  Bond  and  Share  was  allowed  to  make  the 
acquisition  because  of  a  commitment  to  dispose  of  the  acquired  securities. 
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integrated  system,  but  only  whether  the  acquisition  is  ‘detri¬ 
mental  to  the  carrying  out  of  the  provisions  of  Section  11’  -and 
whether  ‘such  acquisition  will  serve  the  public  interest  by 
tending  toward  the  economic  and  efficient  development  of  an 
integrated  public  utility  system/  ”  The  United  Gas  Improve¬ 
ment  Co.,  9  SEC  52,  79  (1941).  Such  were  the  circumstances, 
for  example,  in  the  proceedings  with  respect  to  Electric,  in 
which  the  plan  provided  for  the  organization  of  a  new  com¬ 
pany,  Middle  South,  to  acquire  some  of  the  properties  hereto¬ 
fore  controlled  by  Electric.  See  Electric  Power  &  Light  Corp., 
Holding  Company  Act  Release  No.  8889  (1949),  pp.  11-12. 
The  claim  for  retainability  under  Section  11  (b)  (1)  was  also 
made  in  Midland  United  Co.,  16  SEC  718,  777-778  (1944), 
upon  which  Bond  and  Share  erroneously  relies  (Brief  p.  25).10 

In  the  instant  case,  however,  the  record  shows  that  Foreign 
Power,  which  Bond  and  Share  has  indicated  that  it  wants  to 
retain,  and  United  were  not  retainable  under  the  standards  of 
Section  11  (b)  (1),  nor  has  Bond  and  Share  ever  argued  that 
it  was  prepared  to  show  otherwise.  Under  those  circumstances, 
as  the  Commission  said  “the  acquisition  may  be  approved  only 
upon  adequate  assurances  that  it  will  be  promptly  divested 
by  the  acquiring  company”  (JA  70),  and  this  is  the  procedure 
that  the  Commission  has  followed  with  respect  to  other  holding 
companies  generally.  The  fact  that  the  Commission  accepted 
Bond  and  Share’s  commitment  to  dispose  of  the  United  stock 
and  deferred  making  definitive  findings  under  Section  10,  does 
not  relieve  Bond  and  Share  from  the  necessity  of  satisfying 
Section  10  when  it  seeks  to  be  relieved  from  its  commitment  and 
to  establish  its  right  to  hold  permanently  the  stock  of  United. 

Bond  and  Share  ascribes  to  the  Commission  a  determination 
that  there  was  “no  possibility”  of  Bond  and  Share  “being  able 

*  The  United  Gas  Improvement  Co.,  14  SEC  360  (1043),  cited  by  Bond 
and  Share  (Brief,  p.  26),  involved  joint  applications-deelarations  filed  by 
UGI  and  some  of  its  subsidiaries  with  respect  to  certain  transactions  and, 
as  there  noted  (p.  374),  UGI  indicated  that  it  intends  to  dispose  of  the 
acquired  interests.  In  The  United  Gas  Improvement  Co.,  15  SEC  131 
(1943),  also  cited  by  Bond  and  Share  (Brief,  p.  35),  the  acquisition,  by  The 
United  Corporation  was  approved  (p.  13S)  in  the  light  of  an  outstanding 
order  under  Section  11  (b)  (2). 
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to  retain  the  United  Gas  stock”  and  then  complains  that  this 
“is  tantamount  to  a  renunciation  of  the  right  reserved  to  , 
petitioner  under  its  conditional  commitment”  (Brief,  p.  27). 
This  is  a  distortion  of  the  Commission’s  views.  What  the  Com¬ 
mission  said  with  reference  to  Bond  and  Share  was  that  there 
is  “no  possibility’  of  retaining  the  United  stock  “pursuant  to 
Section  11”  (JA  69-70)  [italics  added].  As  noted  above, 
Bond  and  Share  does  not  assert  that  it  can  meet  the  standards 
of  Section  11  in  respect  of  the  acquisition  of  the  United  stock, 
but  only  challenges  the  Commission’s  construction  of  Section  9 
and  10  and  asserts  an  alleged  exemption  from  Section  11  under 
Section  3  of  the  Act.  Apart  from  the  fact  that  Bond  and  Share’s 
contentions  with  respect  to  its  claimed  exemption  were  not  dis¬ 
closed  at  the  time  of  the  original  application  for  approval  of 
the  acquisitions,  the  opportunity  to  present  these  contentions 
was  never  foreclosed  to  Bond  and  Share,  and  they  have  been 
fully  explored  in  the  present  proceeding. 

Finally,  Bond  and  Share  contends  that  under  the  Commis¬ 
sion’s  interpretation  of  Section  10  the  holding  company  might 
be  hampered  in  “exercising  its  privilege  of  grouping  retain¬ 
able  properties”  and  that  the  acquisition  might  be  attacked 
under  Section  10  on  the  ground  “that  it  was  nonretainable 
together  with  some  other  group  of  properties  of  which  the  top 
company  had  not  yet  had  an  opportunity  to  dispose”  (Brief, 
p.  32).  This  apprehension  is  more  imaginary  than  real.  In 
the  first  place,  it  is  inconceivable  that  the  Commission  would 
disapprove  an  acquisition  because  the  underlying  property  is 
not  retainable  under  Section  11  with  securities  or  other  assets 
marked  for  disposition  by  the  holding  company.  Secondly, 
as  we  have  just  seen,  where  a  claim  of  retainability  under  Sec¬ 
tion  11  is  asserted  and  such  claim  appears  to  have  some  merit 
and  is  not  susceptible  of  summary  disposition,  the  proposed 
acquisition  satisfies  the  standards  of  Section  10,  and  the  acqui¬ 
sitions  will  be  approved  subject  to  a  later  consideration  of  the 
status  of  the  securities  or  properties  under  Section  11.  In  the 
instant  case,  the  situation  is  entirely  different.  Since  1945 
Bond  and  Share  has  indicated  that  it  wants  to  remain  a  holding 
company  over  Foreign  Power,  and  it  does  not  pretend  that 


17 


control  over  Foreign  Power  and  United  can  be  retained  under 
the  standards  of  Section  11.  Under  such  circumstances  it 
is  clear,  as  we  show  more  fully  below,  the  acquisition  of  the 
United  stock  cannot  be  approved  under  Section  10,  and  any 
approval  would  have  to  be  made  subject  to  a  condition  or  a 
commitment  to  dispose  of  the  acquired  securities.  Insofar 
as  Bond  and  Share  contends  that  it  does  not  have  to  meet  the 
requirements  of  Section  10  and  11,  the  opportunity  to  assert 
these  contentions  was  adequately  preserved  by  granting  it 
leave  to  seek  a  redetermination  of  its  commitment.  This,  in 
our  view,  represents  a  practical  accommodation  between  the 
need  for  consummating  plans  for  reorganization — in  this  case 
that  of  Electric — under  Section  11  and  the  necessity  for  apply¬ 
ing  the  standards  of  Section  10  which  are  designed  to  promote 
achievement  of  the  policies  underlying  Section  11. 

n.  The  Commission’s  findings  that  the  acquisition  of  the 

United  stock  by  Bond  and  Share  fails  to  meet  the  standards 

of  Section  10  are  supported  by  substantial  evidence 

The  Commission  found  that  the  acquisition  of  the  United 
stock  by  Bond  and  Share  contravened  the  standards  of  Sections 

10  (c)  (1)  and  (c)  (2),  as  well  as  Sections  10  (b)  (1)  and  (3), 
quoted  p.  10,  supra.  The  Commission’s  views  are  set  forth  in 
detail  in  its  Findings  and  Opinion  (JA  71-78).  Although 
Bond  and  Share  disagrees  with  some  of  the  inferences  to  be 
drawn  from  the  facts,  its  contention  that  the  standards  of  Sec¬ 
tion  10  are  “met”  rest  principally  on  its  claimed  exemption 
under  Section  3  which,  according  to  Bond  and  Share,  would 
render  Section  10  inapplicable. 

1.  As  a  preliminary  matter,  we  note  Bond  and  Share’s  argu¬ 
ment  (Brief,  pp.  34-37)  that  the  standards  of  Section  10  were 
satisfied  as  a  matter  of  law.  Bond  and  Share  states  that  the 
United  stock  was  acquired  in  the  context  of  a  plan  of  reorgani¬ 
zation  for  Electric  under  Section  11  (e)  of  the  Act;  that  this 
plan  is  a  step  in  the  dissolution  of  Electric  pursuant  to  Section 

11  (b)  (2)  of  the  Act  and  its  consummation  is  thus  a  step  in 
the  overall  simplification  of  the  entire  system;  and  that,  there¬ 
fore,  the  Commission  must  find  that  the  acquisition,  which  is 

_ 
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in  aid  of  the  plan,  satisfies  the  standards  of  Section  10.  This 
argument  ignores  the  simple  fact  that  Section  10  provides 
independent  standards  for  the  acquiring  company,  and  the 
acquisition  by  Bond  and  Share  pursuant  to  Section  10  must  be 
determined  in  the  light  of  its  own  status  and  requirements 
under  Section  11.  Merely  to  facilitate  consummation  of  a  plan 
under  Section  11  with  respect  to  another  system  company,  a 
temporary  acquisition  subject  to  a  condition  or  a  commitment 
for  disposition  of  the  acquired  securities  would  do  as  well.  In 
the  final  analysis  Bond  and  Share’s  argument  that  its  acquisi¬ 
tion  satisfies  the  standards  of  Section  10  because  it  aids  the 
simplification  of  other  parts  of  the  system  turns  out  to  be  no 
more  than  another  version  of  its  contention  that  Section  10  is 
not  applicable  to  intra-system  acquisitions  of  system-held 
securities. 

2.  The  Commission  found  that  the  acquisition  of  the  United 
stock  offends  the  standards  of  Section  10  (c)  (1),  which  pro¬ 
vides  that  an  acquisition  must  be  disapproved  if  it  is  “detri¬ 
mental  to  the  carrying  out  of  the  provisions  of  Section  11”  (JA 
71-76).  Under  Section  11  (b)  (1)  each  holding-company  sys¬ 
tem  must  limit  its  operations  to  a  single  integrated  public- 
utility  system,  together  with  such  other  utility  systems  and 
other  businesses  as  are  shown  to  be  so  related  to  the  principal 
system,  geographically  and  functionally,  as  to  satisfy  the  ex¬ 
press  requirements  of  Section  11  (b)  (1).  It  is  clear  that 
United  is  no  part  of  any  integrated  system  controlled  by  For¬ 
eign  Power,  and  that  United  does  not  satisfy  either  the  geo¬ 
graphic  or  the  functional  tests  of  retainability  with  Foreign 
Power  under  any  provision  of  Section  11  (b)  (1).  Bond  and 
Share  so  concedes.  As  the  Commission  said,  “the  provisions  of 
Section  11  (b)  (1)  stand  in  almost  every  detail  as  an  un¬ 
yielding  barrier  to  the  simultaneous  holding  of  Foreign  Power 
and  United”  (JA  73),  and  by  the  same  token  an  unconditional 
or  permanent  acquisition  of  the  United  stock  necessarily  would 
be  contrary  to  the  standards  of  Section  10  (c)  (1). 

3.  The  Commission  also  concluded  that  Bond  and  Share’s 
proposal  does  not  meet  the  standards  of  Section  10  (c)  (1)  by 
reason  of  Section  11  (b)  (2),  which  requires  the  Commission 
to  take  appropriate  action  “to  insure  that  the  *  *  *  con- 
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tinued  existence  of  any  company  in  the  holding-company  does 
not  unduly  or  unnecessarily  complicate  the  structure  *  *  * 
of  such  holding-company  system.”  The  Commission  found 
that  “United  is  fully  able  to  maintain  itself  independently  of 
Bond  and  Share,  and  Bond  and  Share  does  not  perform  any 
useful  function  or  serve  any  economic  purpose  with  respect  of 
United”  (JA  76).  The  record  fully  supports  these  findings. 

Bond  and  Share  contends  that  it  and  Ebasco,  its  service  or¬ 
ganization,  could  contribute  to  any  future  development  of 
United  by  reasons  of  “contacts,  technical  skills  and  access  to 
capital”  (Brief,  pp.  39-40).  The  Commission  considered  these 
contentions  and  found  them  unpersuasive  (JA  73-76).  As 
already  noted,  United  now  is  a  strongly  integrated  enterprise, 
conducting  extensive  operations,  and  as  found  by  the  Com¬ 
mission  since  its  reorganization  in  1944  United  has  been  able 
to  borrow  large  amounts  of  capital  funds  on  its  own  credit  at 
rates  far  more  favorable  than  those  which  Bond  and  Share 
had  been  charging  United  (JA  73-74).  As  for  the  alleged 
“know-how”  available  through  Ebasco,  the  record  shows  that 
Ebasco ’s  services  to  United  have  been  relatively  minor  during 
the  past  five  years,  and  that  United  does  not  look  to  Ebasco  for 
financial  advice  (JA  250-251). 11 

4.  The  Commission  also  found  that  the  acquisition  is  con¬ 
trary  to  Section  10  (c)  (2)  which  provides  that  an  acquisition 
shall  not  be  approved  unless  “such  acquisition  will  serve  the 
public  interest  by  tending  towards  the  economical  and  efficient 

"  Bond  and  Share’s  argument  about  the  tax  advantages  that  will  accrue 
to  it  and  its  stockholders  by  holding  on  to  United  (Brief,  pp.  40-41,  49) 
is  discussed  in  the  Commission’s  Findings  (JA  74-76).  As  therein  indi¬ 
cated,  these  tax  advantages  derive  from  the  fact  that  by  reason  of  its  sub¬ 
stantial  realized  capital  losses.  Bond  and  Share  is  permitted  under  the 
present  tax  laws  to  offset  its  annual  income  against  these  losses  and  related 
advantages  will  accrue  to  the  common  stockholders  on  dividends  received 
from  Bond  and  Share.  To  obtain  these  advantages,  it  is  not  necessary  to 
hold  its  investment  in  United.  The  offset  can  he  applied  against  income 
from  any  other  investments.  In  any  event,  tax  advantages  in  general,  and 
certainly  the  kind  here  contemplated,  cannot  serve  as  a  basis  for  avoiding 
compliance  with  Sections  10  and  11  (b)  (2)  and  thus  permit  an  otherwise 
useless  holding  company  to  retain  or  to  acquire  control  over  a  public-utility 
company.  See  Protective  Committee,  etc.  v.  SEC,  184  F.  2d  646,  648  (C.  A. 
2, 1950). 
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development  of  an  integrated  public-utility  system.”  This 
provision,  as  the  Commission  observed  (JA  77),  goes  beyond 
Section  10  (c)  (1)  which  calls  for  approval  merely  in  the  ab¬ 
sence  of  indications  of  any  positive  detriment  to  the  carrying 
out  of  Section  11.  Section  10  (c)  (2)  requires  an  affirmative 
finding  that  the  acquisition  will  promote  achievement  of  the 
objectives  of  Section  11  (b)  (1). 

As  we  have  seen,  Bond  and  Share  does  not  claim  that  United, 
a  domestic  gas  utility,  is  capable  of  integration  with  the  prop¬ 
erties  of  Foreign  Power.  Further,  as  previously  noted,  there 
is  no  evidence  that  the  acquisition  would  promote  economies  or 
efficiencies  in  the  management  of  United,  even  apart  from  the 
geographic  requirements  of  Section  11  (b)  (1).  Bond  and 
Share’s  sole  contention,  which  we  consider  later,  is  that  the 
acquisition  is  proper  because  of  the  claimed  exemption  from 
Section  11  under  Section  3  (a)  (5)  of  the  Act. 

5.  The  Commission  also  found  that  under  Section  10  (b)  (1) 
the  acquisition  of  the  United  stock  without  a  commitment  to 
dispose  of  it  “will  tend  towards  interlocking  relations  or  the 
concentration  of  control”  of  United  “of  a  kind  or  to  an  extent 
detrimental  to  the  public  interest  or  the  interest  of  investors 
or  consumers.”  Under  its  application  Bond  and  Share  pro¬ 
poses  to  hold  27.01  percent  of  the  total  outstanding  stock  and 
would  be  by  far  the  largest  single  stockholder.  These  con¬ 
siderations,  the  Commission  concluded,  viewed  together  with 
Bond  and  Share’s  past  affiliation  and  domination  of  United, 
which  we  discuss  more  fully  below,  “could  have  the  tendencies 
cited  in  Section  10  (b)  (1)  and  accordingly  would  fall  within 
the  interdiction  of  that  section”  (JA  78). 

Bond  and  Share  contends  that  there  is  no  substantial  evi¬ 
dence  to  support  this  finding;  that  in  fact  it  does  not  control 
United;  that  as  a  consequence  of  the  dissolution  of  Electric, 
Bond  and  Share  will  control  a  smaller  percentage  of  the  com¬ 
mon  stock  than  before;  and  that  under  an  order  of  the  Com¬ 
mission  Bond  and  Share  is  at  present  limited  to  one  director 
out  of  nine  on  the  board  of  United.  It  also  contends  that  the 
Commission  found  that  the  acquisition  “could”  have  the  pro¬ 
hibited  effects  set  forth  in  Section  10  (b)  (1),  and  not  that  it 
“would”  (Brief,  pp.  41-42). 
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In  our  view  this  misconceives  the  purpose  and  scope,  of 
Section  10  (b)  (1).  Section  10  (b)  (1)  does  not  require  a 
determination  as  to  what  is  sure  to  occur  as  a  consequence  of 
the  acquisition.  It  speaks  rather  of  the  “tendency”  of  such 
acquisition,  which  necessarily  implies  that  the  latent  poten¬ 
tialities  toward  the  prohibited  relationship  is  the  statutory 
basis  for  disapproval.  It  is  in  this  sense  that  the  Commission 
uses  the  word  “could”  rather  than  “would.” 33  Further,  since 
the  acquisition  of  system-held  securities  is  subject  to  Section 
10,  the  application  of  Section  10  (b)  (1)  requires  a  comparison 
of  the  relationship  resulting  from  approval  with  the  effect  of 
disapproval  While  the  effect  of  the  wide  diffusion  in  owner¬ 
ship  of  the  United  stock  cannot  be  precisely  determined,  since, 
indeed,  control  itself  often  takes  subtle  forms,  the  record  sup¬ 
ports  the  Commission’s  findings  that  the  acquisition  of  27  per¬ 
cent  of  the  United  stock  would  violate  Section  10  (b)  (1). 

Finally,  in  the  light  of  the  foregoing  determination  under 
Sections  10  (b)  (1),  (c)  (1),  and  (c)  (2),  the  Commission 
properly  concluded  that  the  acquisition  would  have  the  det¬ 
rimental  effects  set  forth  in  Section  10  (b)  (3). 

”  This  is  stated  more  explicitly  In  The  Southern  Company,  Holding  Com¬ 
pany  Act  Release  No.  10,055  (1950),  pp.  16-17,  in  which  the  Commission 
permitted  Bond  and  Share  to  acquire  2%%  of  the  common  stock  of  South¬ 
ern  in  exchange  for  its  holdings  of  Birmingham  Electric  Company,  subject 
to  disposition  within  one  year.  The  Commission  said : 

“The  proposed  acquisition  by  Bond  and  Share  would  also  offend  Section 
10  (b)  (1)  of  the  Act.  That  section  provides  that  the  Commission  shall  ap¬ 
prove  an  acquisition  unless  it  finds  that  ‘such  acquisition  will  tend  towards 
interlocking  relations  or  the  concentration  of  control  of  public-utility  com¬ 
panies,  of  a  kind  or  to  an  extent  detrimental  to  the  public  interest  or  the 
interest  of  investors  or  consumers.”  Bond  and  Share  would,  upon  acquiring 
the  common  stock  of  Southern,  be  that  company’s  second  largest  stockholder 
and  have  approximately  2%  percent  of  its  voting  power.  A  stockholder  with 
holdings  of  such  magnitude,  particularly  where  as  here  the  remaining  se¬ 
curities  are  widely  distributed,  could  be  possessed  of  substantial  power  to 
influence  the  direction  of  corporate  affairs.  Whether  or  not  the  power  in¬ 
herent  in  such  holdings  is,  in  fact,  invoked,  its  mere  presence  in  a  latent 
state  could  operate  to  affect  the  formulation  of  corporate  policy  and  would 
have  the  tendencies  proscribed  by  the  Act  In  our  view,  under  present 
conditions.  Bond  and  Share’s  ownership  of  Southern  stock  could  result  in 
interlocking  relations  or  concentration  of  control  of  a  type  proscribed  by 
the  statute.” 
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As  noted  above,  apart  from  Bond  and  Share’s  claim  to  ex¬ 
emption,  its  challenge  to  the  Commission’s  findings  under 
Section  10  are  limited  in  extent,  and  even  if  accepted  in  full, 
would  leave  undisturbed  a  number  of  independent  grounds  for 
refusing  to  approve  the  acquisitions  for  permanent  retention. 
To  the  extent  that  Bond  and  Share  does  challenge  the  evi¬ 
dentiary  support  for  these  findings,  its  challenge  involves 
largely  differences  of  opinion  as  to  such  matters  as  the  influence 
of  a  27  percent  stock  interest  upon  the  management  of  United, 
and  the  alleged  economic  advantages  of  the  combined  holdings 
in  Foreign  Power,  Ebasco  and  United.  These  arguments  were 
properly  rejected  by  the  Commission  and  indeed  were  of  the 
same  character  as  the  arguments  rejected  by  the  Congress  at 
the  time  of  the  passage  of  the  Act.  Cf.  SEC  v.  Centrcd-Illinois 
Securities  Corp.,  338  U.  S.  96, 150  (1949). 

III.  The  acquisition  of  the  United  Stock  cannot  be  approved 
by  reason  of  the  claimed  exemption  of  Bond  and  Share  as  a 
holding  company 

In  an  attempt  to  avoid  the  standards  of  Section  10,  which  it 
cannot  meet,  Bond  and  Share  claims  that  its  acquisition  of 
the  United  stock  is  not  subject  to  Section  10  insofar  as  it  re¬ 
lates  to  or  incorporates  Section  11  standards  because  Bond 
and  Share  is  entitled  to  an  exemption  under  Section  3  (a)  (3) 
and  Section  3  (a)  (5). 

These  sections  provide  that — 

The  Commission,  by  rules  and  regulations  upon  its 
own  motion,  or  by  order  upon  application,  shall  exempt 
any  holding  company,  and  every  subsidiary  company 
thereof  as  such,  from  any  provision  or  provisions  of 
this  title,  unless  and  except  insofar  as  it  finds  the  ex¬ 
emption  detrimental  to  the  public  interest  or  the 
interest  of  investors  or  consumers,  if —  *  *  * 

(3)  such  holding  company  is  only  incidentally  a 
holding  company,  being  primarily  engaged  or  intersted 
in  one  or  more  businesses  other  than  the  business  of  a 
public-utility  company  and  (A)  not  deriving,  directly 
or  indirectly,  any  material  part  of  its  income  from  any 
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one  or  more  subsidiary  companies,  the  principal  busi¬ 
ness  of  which  is  that  of  a  public-utility  company,  or  (B) 
deriving  a  material  part  of  its  income  from  any  one  or 
more  such  subsidiary  companies,  if  substantially  all 
the  outstanding  securities  of  such  companies  are  owned, 
directly  or  indirectly,  by  such  holding  company: 

•  •  #  *  * 

(5)  such  holding  company  is  not,  and  derives  no 
material  part  of  its  income,  directly  or  indirectly,  from 
any  one  or  more  subsidiary  companies  which  are,  a 
company  or  companies  the  principal  business  of  which 
within  the  United  States  is  that  of  a  public-utility 
company. 

Bond  and  Share’s  primary  reliance  is  on  Section  3  (a)  (5), 
and  is  based  upon  the  conception  that  the  subsection  is  appli¬ 
cable  to  essentially  domestic  as  well  as  essentially  foreign  hold¬ 
ing-company  systems,  and  that  it  applies  to  a  holding  company 
over  any  domestic  utility  company,  no  matter  how  large,  if 
that  company’s  non-utility  interests  are  even  larger  (Brief,  pp. 
51-62).  Bond  and  Share  argues  further  that  by  combining 
Section  3  (a)  (3)  with  Section  3  (a)  (5),  and  in  effect  ignoring 
the  foreign  utility  operations  controlled  by  Bond  and  Share 
through  Foreign  Power,  Bond  and  Share  “is  only  incidentally 
a  holding  company,”  and  otherwise  satisfies  the  requirements 
of  Section  3  (a)  (3)  (Brief,  pp.  62-67). 

*We  note,  as  a  preliminary  matter,  that  the  policy  of  Section 
11,  which  deals  with  the  past  acquisitions  and  of  Section  10 
which  is  concerned  with  prospective  acquisitions,  is  directed 
against  complex  and  uneconomic  combinations  of  utility  prop¬ 
erties  and  other  businesses.  This  policy  is  the  heart  of  the 
public  interest  and  the  interests  of  investors  and  consumers 
protected  by  the  statute.  The  Section  3  (a)  exemptions,  like 
all  other  provisions  of  the  Act,  must  be  interpreted,  as  Section 
1(c)  prescribes,  so  as  to  “meet  the  problems  and  eliminate  the 
evils”  the  Act  was  designed  to  remedy.  Bond  and  Share’s  in¬ 
terpretation  of  Sections  3  (a)  (5)  and  3  (a)  (3)  substitutes  its 
own  view  of  the  interests  of  the  public  and  of  investors  and  con¬ 
sumers  for  the  view  of  the  Congress  as  expressed  in  the  Act. 
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1.  Bond  and  Share  claims  exemption  under  Section  3  (a)  (5) 
on  the  ground  that  it  has  no  subsidiary  “the  principal  business 
of  which  within  the  United  States  is  that  of  a  public  utility  com¬ 
pany. "  Bond  and  Share  must,  of  course,  concede  that  United 
is  a  public  utility  company,  one  of  the  largest  retail  distribu¬ 
tors  of  natural  gas  in  the  United  States,  but  seeks  to  show  that 
its  nonutility  operations  and  those  of  its  subsidiary  operating 
companies  are  so  large  as  to  prevent  the  principal  business  of 
United  from  being  that  of  a  public-utility  company. 

The  Commission  did  not  find  it  necessary  to  determine 
whether  Bond  and  Share’s  definition  of  gas  utility  operations 
is  unduly  restricted,  or  whether  United’s  public-utility  business 
is  its  “principal  business.”  The  Commission  found  that  under 
any  definition  United’s  gas-utility  operations  in  the  United 
States  are  so  large  as  to  eliminate  the  possibility  of  Bond  and 
Share’s  exemption  under  Section  3  (a)  (5). 

The  Commission’s  Findings  and  Opinion  contain  a  detailed 
analysis  of  the  legislative  history  and  of  the  purpose  of  the 
exemption,  which  shows  that  Section  3  (a)  (5)  cannot  be  read 
as  Bond  and  Share  suggests  (JA  87-96).  As  therein  indicated 
the  basic  purpose  of  the  Section  3  (a)  (5)  is  to  provide  an 
exemption  for  foreign  holding-company  systems,  and  as  orig¬ 
inally  drafted  limited  the  exemption  to  foreign  systems  which 
do  not  have  any  domestic  subsidiaries.  This  was  considered 
too  stringent  and  Senator  Wheeler  introduced  the  version  now 
in  the  Act.13  The  basic  purpose  of  the  revised  draft,  as  noted 
in  the  Conference  Report,  remained  the  same,  namely  to  permit 
an  exemption  “in  the  case  of  a  holding  company  whose  interests 
are  essentially  foreign.” 14  The  intent  of  the  statute  was  to 
grant  an  exemption  where  domestic  utility  operations  were 
small  and  therefore  will  not  normally  affect  the  public  interest 
or  the  interest  of  investors  within  the  United  States.  There  is 
no  evidence,  as  the  Commission  noted  (JA  95),  that  the  Con¬ 
gress  had  intended  to  depart  from  its  original  purpose  so  as 
to  provide  “that  a  holding  company  with  a  subsidiary  engaged 
in  large  domestic  utility  operations,  in  which  investors  and 

”  See  79  Cong.  Rec.  8842-8S43  (1935). 

14  House  Report  No.  1903  on  S.  2796,  74th  Cong.,  1st  Sess.  (1935),  p.  70. 
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consumers  of  the  United  States  are  definitely  interested,  should 
not  be  subject  to  the  Act  because  fortuitously  or  by  design,  the 
holding  company  also  has  foreign  operations  or  the  utility 
subsidiary  is  also  engaged  in  nonutility  activities.” 

Bond  and  Share’s  interpretation,  even  if  literally  possible,  is 
at  variance  with  the  policy  of  the  Act  and  the  basic  purpose  of 
the  section.  Indeed,  even  when  the  plain  meaning  of  the  words 
is  “at  variance  with  the  policy  of  the  legislation  as  a  whole”  it 
is  the  “purpose,  rather  than  the  literal  words,”  that  is  decisive, 
United  States  v.  American  Trucking  Association,  310  U.  S. 
534,  543  (1940). 

Further,  on  Bond  and  Share’s  view,  the  exemption  under 
Section  3  (a)  (5)  does  not  depend  on  the  existence  within  the 
system  of  foreign  utility  interests.  Since  the  exemption  in¬ 
voked  by  Bond  and  Share  rests  upon  the  alleged  nonutility 
character  of  United’s  operations,  such  exemption  would  be 
available  also  where  the  holding-company  system  does  not  have 
any  foreign  operations  at  all,  thus  providing  an  exemption 
which  is  of  the  same  general  character  but  less  stringent  than 
the  test  for  exemption  under  Section  3  (a)  (3)  as  discussed  be¬ 
low.  As  the  Commission  indicated  (JA  96,  fn.  45),  under 
Bond  and  Share’s  interpretation  a  company  with  a  large  utility 
business  but  whose  business  is  51  percent  nonutility  in  character 
would  be  eligible  for  an  exemption,  while  a  company  with  a 
smaller  utility  business  would  not  qualify  for  the  exemption  if 
its  nonutility  operations  are  less  than  50  percent  of  its  total 
business.  This  would  lead  to  the  absurd  result  that  the  Section 
3  (a)  (5)  exemption  is  to  be  determined  by  the  relative  size  of 
the  utility  to  the  nonutility  operations,  even  though  the  abso¬ 
lute  size  of  the  utility  enterprise  must  be  the  sole  determinant 
of  the  interests  of  investors  and  consumers  in  the  utility  opera¬ 
tions.  These  possibilities  demonstrate  the  dangerous  pitfalls 
which  lie  in  the  path  of  the  interpretation  proposed  by  Bond 
and  Share.  In  the  context  of  the  over-all  legislative  policy 
there  is  no  escape  from  the  conclusion  that  an  exemption  of  a 
holding-company  system  by  reason  of  the  predominant  nature 
of  its  nonutility  operations  is  to  be  determined  under  Section 
3  (a)  (3),  which  we  discuss  below,  while  Section  3  (a)  (5)  was 


26 


reserved  for  holding  companies  which  are  essentially  foreign  in 
nature  but  may  include  a  small  or  minor  domestic  utility.  For 
reasons  heretofore  indicated,  the  substantial  utility  operations 
of  United  do  not  permit  Bond  and  Share’s  claimed  exemption 
under  Section  3  (a)  (5). 15 

2.  For  the  purpose  of  establishing  its  claimed  exemption  un¬ 
der  Section  3  (a)  (3),  Bond  and  Share  compares  the  size  of 
United’s  utility  operations,  as  represented  by  the  distribution 
of  gas  to  residential  and  commercial  customers,  with  the  magni¬ 
tude  of  its  other  operations,  such  as  the  production  and  trans¬ 
mission  of  gas  and  other  businesses,  all  of  which  Bond  and 
.  Share  deems  nonutility  pursuant  to  Sections  2  (a)  (4)  and  2 
(a)  (5).18  This  comparison  is  based  on  an  unduly  restrictive 
concept  of  the  gas  utility  business,  and  on  the  relative  size  of 
the  utility  and  nonutility  operations  (as  so  defined)  of 
United  alone,  as  well  as  upon  the  extent  of  the  utility  operations 
and  of  the  nonutility  operations  of  the  system  which  includes 
the  production  and  transmission  and  other  businesses  of 
United’s  wholly  owned  subsidiaries,  Union  and  Pipe  Line. 
(Brief,  pp.  62-67).  Since  the  latter  are  much  larger,  Bond 
and  Share  argues  that  United’s  principal  business  is  that  of  a 
nonutility,  and  that  therefore  the  Section  3  (a)  (3)  exemption 
is  applicable. 

The  basic  difficulty  with  this  approach  is  that  it  puts  the  en¬ 
tire  stress  on  the  words  “being  primarily  *  *  *  interested 

in  one  or  more  businesses  other  than  the  business  of  a  public- 
utility  company”  but  ignores  the  vital  words  “only  incident¬ 
ally  a  holding  company.”  The  legislative  history,  reviewed  in 
the  Commission’s  Findings  and  Opinion,  shows  that  by  the 
use  of  the  phrase  “only  incidentally  a  holding  company”  the 

”  As  noted  supra  at  p.  24,  in  view  of  this  determination,  the  Commission 
did  not  consider  It  necessary  to  pass  on  the  evidence  which  Bond  and  Share 
adduced  in  support  of  its  contention  that  the  principal  business  of  United 
is  not  that  of  a  public  utility  company  or  that  Bond  and  Share  does  not 
derive  a  material  part  of  Its  income  from  United's  utility  operations  ( JA  96). 

"  Section  2(a)  (4)  defines  a  “gas  utility  company”  as  “any  company  which 
owns  or  operates  facilities  used  for  distribution  at  retaU  •  *  *  of 
natural  or  manufactured  gas  for  heat,  light,  or  power.”  Section  2  (a)  (5) 
defines  a  “public-utility  company"  as  “an  electric  utility  company  or  a  gas 
utility  company.” 
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intention  was  to  exempt  industrial  companies  which  are  en¬ 
gaged  in  the  operation  of  utility  properties  primarily  for  the 
purpose  of  supplying  their  own  power  requirements  and  sell  or 
distribute  the  surplus.17  It  was  not  intended,  as  the  Com¬ 
mission  observed,  to  apply  to  a  case  such  as  Bond  and  Share’s 
interest  in  United,  which  has  a  “very  large  retail  business” 
and  is  “an  integral  part  of  the  larger  United  system,  the  com¬ 
ponent  parts  of  which  are  interdependent  and  contribute  to  its 
ability  to  carry  on  that  business”  (JA  84). 

Moreover,  in  any  determination  regarding  availability  of  the 
exemption,  the  statute  requires  consideration  of  the  magnitude 
of  the  utility  operations.  Hence  unless  the  utility  operations 
are  small  both  in  a  relative  and  absolute  sense  the  exemption 
must  be  denied."  That  United’s  utility  business  is  substantial 


”  See  statement  of  Senator  Wheeler,  the  chief  sponsor  of  the  Act,  79 
Cong.  Sec.  8843  (1935),  quoted  in  the  Commission’s  Findings  and  Opinion 
(JA  81-82) ;  House  Hearings  before  the  Committee  on  Interstate  and 
Foreign  Commerce  onEE.  5423,  74th  Cong.,  1st  Sees.  (1935),  p.  2226. 

Bond  and  Share  (Brief,  pp.  64-65)  cites  a  number  of  Commission  decisions 
in  which  an  exemption  under  Section  3  (a)  (3)  was  granted  to  oil  companies 
who  through  one  or  more  subsidiaries  were  distributing  at  retail  some 
natural  gas  as  a  by-product,  and  to  a  pipeline  company  which  had  some 
small  subsidiaries  distributing  natural  gas.  However,  as  the  Commission 
noted  (JA  83),  in  those  cases  “the  utility  operations  served  the  operational 
needs  of  or  constitute  a  by-product  of  the  non-utility  business  so  that  the 
utility  business  was  in  fact  no  more  than  incidental  to  the  non-utility  opera¬ 
tions.”  Even  if  Bond  and  Share  were  “only  incidentally  a  holding  company” 
with  respect  to  United  as  a  subsidiary,  no  construction  of  Section  3  (a) 
could  qualify  it  as  only  Incidentally  a  holding  company  with  respect  to 
Bond  and  Share’s  interest  in  Foreign  Power.  Section  3  (a)  plainly  requires 
that  the  claimant  meet  all  of  the  conditions  specified  for  exemption  in  at 
least  one  of  the  enumerated  subparagraphs. 

“  This  view  was  expressed  by  the  Commission  in  Cities  Service  Co.,  8  SEC 
318,  328-329  (1940) ;  Standard  Oil  Co.,  10  SEC  1122,  1125  (1942).  Bond 
and  Share  states  that  in  these  cases  the  utility  operations  were  larger  than 
those  of  United  (Brief,  p.  65).  However,  as  the  Commission  noted  (JA  87, 
fn.  33),  the  size  of  the  utility  operations  was  not  regarded  as  a  minimnTn 
Bond  and  Shares  also  refers  to  Texas  Utilities  Co.,  Holding  Company  Act 
Release  No.  9786  (1950),  in  which  an  exemption  was  granted  where  the 
utility  assets  and  revenues  exceeded  those  of  United  (Brief,  p.  67).  How¬ 
ever,  in  that  case  the  exemption  was  granted  under  Section  3  (a)  (1). 
which  provides  for  an  exemption  where  the  applicant’s  utility  operations 
are  primarily  intrastate  (JA  87,  fn.  33). 
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is  attested  by  the  facts  which  Bond  and  Share  does  not  dispute 
(JA  85-86).  As  the  Commission  stated  (JA  85) : 

United’s  gas  utility  operations  are  very  substantial, 
and  account  for  a  large  and  significant  part  of  the  nat¬ 
ural  gas  distribution  business  in  the  United  States.  It 
is  the  second  largest  gas  distribution  business  in  the 
three-state  area  in  which  it  operates  and  one  of  the 
large  natural  gas  retail  distribution  systems  of  the  coun¬ 
try.  At  March  31,  1951,  United  had  gross  plant  per 
books  of  approximately  §59,073,000  with  a  retirement 
reserve  of  §10,904,000  and  plant  acquisition  adjust¬ 
ments  of  §84,000  so  that  net  plant  amounted  to  approxi¬ 
mately  §48,085,000.  At  March  31, 1951,  aside  from  in¬ 
dustrial  customers,  which  as  noted  Bond  and  Share  con¬ 
tends  do  not  constitute  retail  consumers,  United  served 
357,339  residential  customers  and  48,247  commercial 
consumers  in  287  communities  in  Texas,  Louisiana,  and 
Mississippi.  As  a  result  of  its  proposed  construction 
program,  which  will  increase  its  plant  approximately  25 
percent,  the  residential  consumers  served  by  United  will 
be  increased  by  32,000,  mainly  from  the  addition  of  17 
towns  not  presently  served.  Of  United’s  corporate  gross 
revenues  of  §23,490,658  for  the  twelve  months  ended 
March  31,  1951,  §14,390,631  were  derived  from  sales 
to  residential  customers  and  §4,588,142  from  sales  to 
commercial  customers.19 

On  Bond  and  Share’s  views  of  Section  3  (a)  (3),  as  the  Com¬ 
mission  observed  ( JA  85),  “any  public  utility  holding  company 
could  insulate  itself  from  the  Act  by  acquiring  and  holding 
the  stocks  of  companies  doing  some  business  other  than  that 
of  a  retail  utility  business.” 

3.  Even  if  Bond  and  Share  could  meet  the  formal  require¬ 
ments  of  Section  3  (a)  (3)  and  3  (a)  (5),  the  Commission 
concluded  that  this  alone  would  not  entitle  Bond  and  Share 


•  "These  figures  take  into  account  only  residental  and  commercial  cus¬ 
tomers  and  exclude  for  purposes  of  comparison  industrial  customers.  As 
the  Commission  pointed  out  ( JA  87) :  “Inclusion  of  sales  to  industrial  cus¬ 
tomers  as  retail  sales  would  show  an  even  larger  public  utility  business,  but 
the  result  is  the  same  however  the  word  ‘retail’  may  be  interpreted.” 
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to  the  claimed  exemption  ( JA  96-99) .  The  introductory  clause 
to  Section  3  (a)  of  the  Act  provides  that  the  Commission 
shall  exempt  specified  classes  of  holding  companies  from  any  or 
all  provisions  of  the  Act  “unless  and  except  insofar  as  it  finds 
the  exemption  detrimental  to  the  public  interest  or  the  interest 
of  investors  or  consumers.”  The  legislative  history  shows  that 
the  formal  requirements  for  an  exemption  were  broadened  only 
because  of  the  discretionary  authority  to  deny  the  exemption 
under  the  “unless  and  except”  clause.20  Accordingly,  in  ex¬ 
amining  whether  the  proposed  exemption  would  be  detrimental 
to  the  public  interest  and  the  interest  of  investors  the  prime 
consideration  must  be  given  to  the  policy  set  forth  in  Section 
1  of  the  Act  and  the  abuses  enumerated  in  Section  1  (b),  all 
of  which  give  content  to  the  standards  of  public  interest  and 
interest  of  investors. 

Since  the  purpose  of  the  regulatory  scheme  of  the  statute  is 
both  to  prevent  and  to  cure  the  evils  and  abuses  stemming  from 
the  control  exercised  by  the  holding  company,  the  application 
of  the  broad  standards  in  the  “unless  and  except”  clause  re¬ 
quires  full  consideration  of  the  past  relationship  between  the 
holding  company  and  the  subsidiary,  control  over  which  the 
holding  company  seeks  to  maintain,  and  the  possibilities  that 
the  evils  and  abuses  of  the  past  may  recur.  We  respectfully 
invite  the  Court’s  attention  to  Appendix  A  of  Commission 
Exhibit  No.  16  which  sets  forth  in  great  detail  the  abuses  per¬ 
petrated  by  Bond  and  Share  in  its  dealings  with  United.21 


*  See  House  Report  No.  1318  on  S.  2796,  74th  Cong.,  1st  Sess.  (1935) ,  p.  11, 
which  states  that  by  reason  of  the  Commission’s  discretionary  authority 
“the  committee  has  felt  free  to  broaden  the  exemptions  beyond  what  would 
be  Justified  if  the  exemptions  had  been  made  unqualified  and  self -operative 
and  beyond  the  power  of  the  Commission  to  correct  when  abused  or  used 
to  circumvent  the  purposes  of  the  title.”  See  also  statement  by  Senator 
Wheeler  in  79  Cong.  Rec.  8701  (1935). 

a  Three  copies  of  this  portion  of  the  exhibit  were  filed  with  the  Court 
pursuant  to  its  order  of  September  16, 1952. 

In  finding  that  Bond  and  Share  should  subordinate  about  $11,000,000  of 
its  debt  claims  against  United,  the  Commission  said  in  part  (quoted  JA 
78,  fn.  26) :  “Bond  and  Share  must  be  held  responsible  for  the  form  and 
nature  of  the  organization  of  United  and  its  subsequent  history  and  for 
the  top-heavy  capitalization  of  United  and  its  lack  of  equity  and  working 
capital  which  necessitated  the  borrowings  which  make  up  Bond  and  Share’s 
present  debt  claim.”  See  United  Gas  Corp.  16  S.  E.  C.  531,  555  (1944),  plan 
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Although  this  past  history  in  and  of  itself  does  not  necessarily 
imply  that  it  is  likely  to  recur,  such  history  is  an  important 
factor  Cf.  Detroit  Edison  Co.  v.  SEC,  119  F.  2d  730,  734-740 
(C.  A.  6,  1941),  certiorari  denied,  314  U.  S.  618  (1941).  The 
record  shows  that  the  potential  conflict  between  the  interests 
of  Bond  and  Share  and  those  of  United  would  continue.  The 
Commission  noted,  for  example,  that  Bond  and  Share  con¬ 
templates  substantial  investments  in  venture  enterprises  which 
may  require  special  considerations  for  maintaining  Bond  and 
Share’s  stability  pending  realization  of  earnings  on  such  in¬ 
vestments.  In  fact,  Bond  and  Share  has  stated  that  it  wishes  to 
retain  United  as  a  source  of  stable  income  while  it  expands 
its  investments  in  other  directions  (JA  99).  Such  circum¬ 
stances,  as  the  Commission  noted  (JA  98),  “may  subject 
United  to  dividend  demands  in  excess  of  those  which  would  be 
dictated  by  an  independently  conceived  financial  policy.”  The 
Commission  also  took  note  of  the  possibility  that  common 
stock  financing  by  United  may  be  impeded  if  at  a  particular 
time  Bond  and  Share  would  be  unable  to  take  up  its  pro  rata 
share  of  the  common  stock.  Moreover,  since,  as  previously 
indicated,  United  is  engaged  in  substantial  domestic  utility 
operations  which  cannot  be  integrated  with  the  foreign  utility 
subsidiaries  of  Foreign  Power,  and,  further,  in  view  of  the  fact 
that  Bond  and  Share’s  control  is  not  necessary  for  the  successful 
operation  of  United,  as  indicated  above,  the  acquisition  of  the 
United  stock  must  be  deemed  “detrimental  to  the  public  in¬ 
terest  or  the  interest  of  investors  or  consumers.”  For  the  pur¬ 
pose  of  Section  11  is  to  free  utility  systems  within  the  United 


approved  58  F.  Supp.  501  (D.  C.  Del.  1946),  affirmed,  162  F.  2d  409  (C.  A.  3, 
1947). 

The  reorganization  of  Bond  and  Share’s  holding  company  subsidiaries 
have  each  involved  settlement  of  claims  against  Bond  and  Share  based 
upon  acts  of  mismanagement  by  Bond  and  Share.  See  Electric  Power 
d  Light  Corp.,  Holding  Company  Act  Release  No.  8889  (1949),  pp.  74-92, 
affirmed  In  re  Electric  Power  d  Light  Corp.,  176  F.  2d  6S7  (C.  A.  2,  1949) ; 
American  Power  d  Light  Co.,  Holding  Company  Act  Release  No.  9359-A 
(1949),  pp.  65-76;  American  d  Foreign  Power  Co.,  Inc.,  Holding  Company 
Act  Release  No.  7815  (1947),  pp.  14-36,  54-58,  approved  80  F.  Supp.  514 
(D.  C.  Me.  1948).  National  Power  d  Light  Co.,  Holding  Company  Act  Re¬ 
lease  No.  6663  (1946).  An  amended  plan  of  reorganization  for  Foreign 
Power  was  recently  approved  and  affirmed  on  appeal,  as  noted  p.  2.  mpra. 
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States  from  common  control  “with  any  extraneous  businesses 
such  as  .  .  .  operations  in  foreign  countries”  and  “to 
confine  the  operations  and  the  interest  of  each  public  utility 
system  to  the  actual  utility  business  of  a  given  region  so  that 
the  system  will  have  to  work  out  a  modus  vivendi  with  the  pop¬ 
ulation  of  that  region,”  Senate  Report  No.  621  on  S.  2796,  74th 
Cong.,  IstSess.  (1935),  p.  II.22 

We  believe  the  undisputed  facts  clearly  support  the  Com¬ 
mission’s  conclusion  that  relieving  Bond  and  Share  from  the 
standards  of  Sections  10  and  11  applicable  to  the  acquisition 
and  retention  of  the  United  stock  would  be  contrary  to  the 
public  interest  and  the  interest  of  investors  and  consumers. 
In  any  event,  it  is  in  this  area  of  public  interest  that  admin¬ 
istrative  determinations  are  accorded  the  greatest  weight.  See 
American  Power  &  Light  Co.  v.  SEC,  329  U.  S.  90,  116-118 
(1946) ;  SEC  v.  Chenery  et  al.,  332  U.  S.  194,  209  (1947). 

4.  In  footnote  27  of  the  Commission’s  opinion  (JA  79)  the 
Commission  notes  an  alternative  basis  for  rejecting  Bond  and 
Share’s  claim  that  it  is  entitled  to  exemption  from  the  stand¬ 
ards  of  Section  10  and  the  interrelated  standards  of  Section  11. 
Section  3  (a)  of  the  Act,  upon  which  Bond  and  Share  had  re¬ 
lied  before  the  Commission,  provides  for  granting  exemption 
to  holding  companies  and  subsidiaries  as  such,  and  does  not 
contemplate  exemption  from  obligations  which  the  Act  im¬ 
poses  upon  “persons,”  including  obligations  imposed  on  per¬ 
sons  as  “affiliates.”  The  Commission  has  uniformly  so  con¬ 
strued  Section  3  (a),  as  is  illustrated  by  Texas  Utilities  Com¬ 
pany,  Holding  Company  Act  Release  No.  9786  (1950),  cited 
by  Bond  and  Share  (Brief,  p.  44).  Clause  (1)  of  Section  9  (a) 
of  the  Act  makes  unlawful  without  Commission  approval 
acquisitions  by  a  registered  holding  company  or  subsidiary  as 
such.  Bond  and  Share  was,  of  course,  a  registered  holding 
company  at  the  time  of  the  acquisition  in  question  and  still  is. 


”  Bond  and  Share  suggests  that  as  a  condition  for  granting  the  exemp¬ 
tion  the  Commission  retain  Jurisdiction  to  subject  inter-company  transac¬ 
tions  between  Bond  and  Share  and  United  to  Commission’s  scrutiny  under 
the  standards  of  the  Act.  However,  as  the  Commission  noted  (JA  98-99, 
fn.  51),  since  Section  11  (b)  requires  denial  of  the  exemption,  the  statute 
does  not  contemplate  continuation  and  regulation  of  needless  bolding  com¬ 
panies  but  requires  their  elimination  as  holding  companies. 
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Clause  (2)  of  Section  9  (a)  prohibits,  without  Commission  ap¬ 
proval,  “any  person”  to  acquire,  directly  or  indirectly,  “any 
security  of  any  public  utility  holding  company,  if  such  person 
is  an  affiliate,” — elsewhere  defined  to  include  a  5  percent  owner 
of  the  voting  securities  of  a  company  such  as  United  Gas — 
“or  will  by  virtue  of  such  acquisition  become  such  an  affiliate.” 
Thus,  if  Bond  and  Share  had  been  completely  exempt  from  the 
Act  and  had  not  been  a  registered  holding  company  at  the  time 
of  the  acquisition,  or  if,  in  connection  with  the  claim  for  recon¬ 
sideration,  the  Commission  were  to  anticipate  its  enjoying  such 
an  exempt  status  in  the  future,  nevertheless  approval  under 
Section  10  would  be  necessary  with  respect  to  as  little  as  a  5 
percent  interest  in  United,  in  view  of  Section  9  (a)  (2). 

Bond  and  Share  points  to  no  provision  of  the  Act  entitling 
any  person  to  have  such  acquisitions  exempt  from  Commis¬ 
sion  scrutiny  under  Section  10  standards.  In  Point  III  of 
Bond  and  Share’s  brief  it  argues  that  the  Commission  erred  in 
adverting  to  Section  9  (a)  (2)  of  the  Act,  in  view  of  Rule  U-ll 
(a).  Rule  U-ll  (a)  provides  that  “any  holding  company 
which  is  exempt  from  Sections  4  and  5  (a)  of  the  Act  and  which 
is  not  a  subsidiary  of  any  registered  holding  company,  shall 
be  exempt  from  Section  9  (a)  (2)  of  the  Act  with  respect  to 
the  acquisition  of  any  securities  issued  by  any  subsidiary  of  such 
exempt  holding  company.”  Bond  and  Share  is  not  now  and 
was  not  at  the  time  of  the  acquisition  of  the  United  stock 
exempt  from  any  sections  of  the  Act  including  Sections  4  and 
5  (a) ;  and  on  no  conceivable  interpretation  of  Section  3  (a) 
could  Bond  and  Share  have  claimed  such  exemption  as  of  the 
time  of  the  Electric  reorganization  in  which  it  acquired  the 
United  stock.  The  only  basis  on  which  Bond  and  Share  can 
rely  upon  Rule  U-ll  is  on  the  theory  that  in  passing  upon  Bond 
and  Share’s  application  for  relief  from  its  commitment,  the 
Commission  was  required  to  look  upon  the  proposed  acquisition 
in  the  light  of  the  situation  which  would  exist  if  Bond  and 
Share  had  limited  itself  to  interests  in  Foreign  Power  and 
Ebasco,  were  then  exempted  as  a  holding  company  from  various 
provisions  of  the  Act  including  Sections  4  and  5  (a),  and  were 
seeking  to  avoid  the  necessity  of  meeting  Section  10  standards 
as  to  the  acquisition  of  a  27  percent  stock  interest  in  United 
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.  through  a  further  exemption  as  a  holding  company  with  respect 
to  such  acquisition.  In  that  event  the  proposed  acquisition  of 
the  stock  interest  in  United  would  not  be  of  an  interest  in  a 
subsidiary,  and  Rule  U-ll  would  not  apply.  What  Bond  and 
Share  is  attempting  in  its  reliance  on  Rule  U-ll  is  to  examine 
the  situation  prospectively  with  respect  to  its  claim  to  exemp¬ 
tion  under  Section  3  (a),  and  at  the  same  time  to  examine  it 
retrospectively  with  respect  to  its  reliance  upon  Rule  U-ll. 
Clearly  it  is  not  entitled  to  the  simultaneous  benefit  of  both 
hypotheses.23 

5.  Finally,  Bond  and  Share  makes  an  involved  argument 
that  it  was  deprived  of  due  process  of  law  by  the  Commission’s 
alleged  limitation  on  the  scope  of  the  hearing  in  its  application 
to  be  relieved  from  its  commitment  (Br.  pp.  44-46) .  The  Com¬ 
mission  did  consider  its  exemption  claim  to  the  full  extent  rele¬ 
vant,  and  Bond  and  Share’s  due-process  argument  amounts  to 
no  more  than  an  expression  of  disagreement  with  the  Commis¬ 
sion’s  application  of  the  statutory  standards  discussed  above. 

Concurrently  with  its  application  to  be  relieved  from  its  com¬ 
mitment  to  dispose  of  the  United  stock,  Bond  and  Share  filed 
Plan  III  for  its  future  operations,  in  which  it  indicated  its  in¬ 
tention  to  hold  its  interest  in  Foreign  Power  and  the  stock  of 
United,  and  requested  an  exemption  from  the  Act  pursuant  to 
Sections  3  (a)  (3)  and  3  (a)  (5)  to  take  effect  as  and  when  it 
has  disposed  of  all  of  its  interest  in  public-utility  companies 
other  than  United  (JA  27—43).  In  its  notice  and  order  for 
hearing  the  Commission  specified  the  various  issues  to  be  re¬ 
solved,  but  limited  the  hearing  initially  to  the  question  whether 

”  If  it  Is  possible  to  scramble  past  and  future  for  the  consideration  of  Bond 
and  Share’s  exemption  claim,  then  surely  the  Commission  is  not  required 
to  assume  that  a  discretionary  exemption  rule  such  as  U-ll,  which  was 
adopted  to  exclude  the  burden  of  regulating  transactions  unrelated  to  the 
purposes  of  the  Act,  would  continue  unmodified  and  buttress  a  claim  to 
exemption  which  the  Commission  has  concluded  to  be  detrimental  to  the 
public  interest  It  should  be  noted  that  any  exemption  afforded  by  Section 
3  (d)  is  discretionary  with  the  Commission,  dependent  upon  the  exercise 
of  its  rule-making  power  and  the  Commission  is  expressly  authorized  by 
Section  20  (a)  to  amend  and  rescind  rules  from  time  to  time.  Apart  from 
any  such  possibility  of  modifying  the  rule,  the  Commission’s  Rule  U-100  (b) 
expressly  provides  for  the  withdrawal  with  respect  to  any  unexecuted 
transaction  of  the  exemption  provided  by  any  rule  if  after  notice  and  oppor¬ 
tunity  for  hearing  such  withdrawal  appears  in  the  public  interest  ' 
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Bond  and  Share  is  entitled  to  acquire  unconditionally  the  stock* 
of  United  in  the  light  of  “the  requirements  of  Section  10  (c) 
(2)  and  other  applicable  standards  of  the  Act”  (JA  52).  In 
the  administrative  hearing  Bond  and  Share  was  not  restricted 
in  any  way  and  it  introduced  a  vast  amount  of  evidence  bearing 
upon  its  contemplated  future  operations  and  with  respect  to 
its  claim  for  an  exemption  under  Section  3  (a).  While  the 
Commission  refused  to  broaden  the  issues  initially  to  decide  the 
ultimate  status  of  Bond  and  Share  as  an  exempt  holding  com¬ 
pany  (JA  65),  it  stated  that  “although  we  make  no  findings 
herein  with  respect  to  Bond  and  Share’s  proposal  to  become 
an  investment  company,  in  order  fully  to  consider  Bond  and 
Share’s  arguments  we  have  in  connection  therewith  assumed  its 
continuance  as  proposed  by  it”  (JA  66),  and,  as  we  have  shown, 
the  Commission  considered  Bond  and  Share’s  claimed  exemp¬ 
tion  insofar  as  it  was  relevant  to  a  determination  of  the  issues 
under  Section  10.  The  absurdity  of  the  due-process  argument 
is  underscored  by  Bond  and  Share’s  characterization  of  the 
Commission’s  discussion  of  the  claimed  exemption,  which  occu¬ 
pies  21  printed  pages  (JA  78-99),  “as  mere  surplusage”  (Br. 
p.  46).  It  is  quite  evident  that  its  claim  of  lack  of  due  process 
is  nothing  more  than  its  old  argument  that  the  Commission  was 
wrong  in  characterizing  the  issue  as  one  of  “acquisition” 
rather  than  of  “retention.” 

CONCLUSION 

The  Commission’s  order  should  be  affirmed. 

Respectfully  submitted. 

Roger  S.  Foster, 

General  Counsel , 

Myron  S.  Isaacs, 

Chief  Counsel, 

Division  of  Public  Utilities, 

Aaron  Levy, 

Marvin  S.  Fink, 

Attorneys, 

Securities  and  Exchange  Commission, 

425  Second  Street  NW.,  Washington  25,  D.  C. 

Dated :  October  7, 1952. 


U.  S.  60VCRNHCNT  PRINTING  OPPICKi  t*«X 


Vn,  Red  Sides  Court  of 

fer  ti-3  .  f 

fiistritf  i O’jhtmbiz  CifSWt 


No.  11,380  p|  FI 

BRIEF  FOR  COMMON  STOCKHOLDERS 


IX  X  Wit  VV1U1UV11  Y  y^£*'-jjpv*g 

COMMITTEE,  INTER VENORS  &^£3air 


In  The 


Ittt&ii  Stales  (Emrrt  of  Appeals 

For  the  District  of  Columbia  Circuit 


Electric  Bond  and  Share  Company,  Petitioner , 

— against— 

Securities  and  Exchange  Commission,  Respondent, 

General  American  Investors  Company,  Inc.;  Samuel 
Okin;  and  Perry  J.  Walsh,  Max  Kopelman  and  Jacob 
R.  Freund,  constituting  the  Common  Stockholders 
Committee  of  the  Electric  Bond  and  Share  Com¬ 
pany,  Interveners. 

On  Petition  of  Electric  Bond  and  Share  Company  for 
Review  of  Order  of  the  Securities  and 
Exchange  Commission 

Philip  Levy, 

Attorney  for  Intervenors 
Perry  J.  Walsh,  Max.  Kopelman 
and  Jacob  R.  Freund,  constituting 
Common  Stockholders  Committee 
Electric  Bond  and  Share  Company 
1625  K  Street,  N.  W. 
Washington  6,  D.  C. 


October  7,  1952 

Wilson  -  Epes  Printing  Co.  -  RE  6003  -  Washington  1.  D.  C. 


Jacob  Lippman, 
Philip  Levy, 

Of  Counsel. 


STATEMENT  OF  QUESTIONS  PRESENTED 
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tioner’s  application  to  acquire  said  stock  under  Section  10 
of  the  Holding  Company  Act,  upon  the  Commission’s  find¬ 
ing  that  such  acquisition  did  not  serve  the  public  interest 
in  that  it  would  not  tend  towards  the  economical  and  effi¬ 
cient  development  of  an  integrated  public  utility  system. 

3.  Whether  the  Commission  erred  in  denying  Petitioner 
an  exemption  under  Section  3  of  the  Holding  Company 
Act  with  respect  to  the  acquisition  of  said  stock  by  Peti¬ 
tioner,  upon  the  Commission’s  finding  that  such  acquisition 
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BRIEF  FOR  COMMON  STOCKHOLDERS  COMMITTEE 
OF  ELECTRIC  BOND  AND  SHARE  COMPANY, 

INTERVENORS 

This  brief  is  submitted  on  behalf  of  Perry  J.  Walsh,  |Max 
Kopelman  and  Jacob  R.  Freund,  constituting  the  Com¬ 
mon  Stockholders  Committee  of  Electric  Bond  and  Share 
Company,  whose  motion  for  leave  to  intervene  *  was 
granted  by  order  of  this  Court  on  May  20,  1952. 

STATUTE  INVOLVED 

The  provisions  of  Sections  3,  9  and  10  of  the  Public 
Utility  Holding  Company  Act  here  involved  (Act  of  Au¬ 
gust  26,  1935,  c.  687,  49  Stat.  S38,  U.S.C.A.  Title  15  §79), 
(hereinafter  called  the  “Act”)  are  printed  in  Appendix  B 
annexed  to  Petitioner’s  brief,  pp.  B5  to  Bll,  inclusive. 


*  Printed  in  the  Appendix  to  this  brief,  pursuant  to  Rule  38(h) 
of  the  General  Rules  of  this  Court. 
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COUNTER-STATEMENT  OF  THE  CASE 

The  Order  which  the  Petitioner,  Electric  Bond  and 
Share  Company  (hereinafter  called  “Bond  and  Share”), 
asks  this  Court  to  review  was  made  by  the  Respondent, 
Securities  and  Exchange  Commission  (hereinafter  called 
the  “Commission”),  on  February  6, 1952.  The  Order  denied 
Bond  and  Share’s  application  for  relief  from  its  sworn 
commitment  to  dispose  of  its  holdings  of  common  stock  of 
United  Gas  Corporation  (hereinafter  called  “United”) ; 
denied  Bond  and  Share’s  application  for  an  exemption 
under  Sections  3(a)(3)  and  3(a)(5)  of  the  Act;  and  di¬ 
rected  Bond  and  Share  to  take  appropriate  steps  for  the 
expeditious  disposition  of  its  holdings  of  United  (JA 
8-9). # 

The  Order  on  review  was  made  after  extensive  hearings 
held  before  the  Commission  on  an  application  for  ap¬ 
proval  of  “Amended  Plan  III”  dated  September  2,  1949 
(JA  27-43).  This  Plan  proposed  that  Bond  and  Share  be¬ 
come  an  exempt  holding  company  and  an  investment  com¬ 
pany,  holding  the  securities  of  American  and  Foreign 
Power  Company,  Inc.  (hereinafter  called  “Foreign 
Power”),  a  registered  holding  company,  the  stock  of 
United,  a  domestic  gas  utility  company,  the  stock  of 
Bond  and  Share’s  wholly-owned  subsidiary  Ebasco  Serv¬ 
ices,  Incorporated,  an  engineering  and  servicing  corpora¬ 
tion  (hereinafter  called  “Ebasco”),  and  cash.  Paragraph 
“4”  of  the  said  application  reads  as  follows: 

“4.  On  or  about  March  28,  194S,  Bond  and  Share 
filed  with  this  Commission  an  application  (File  No. 
70-1S06)  relating  to  the  acquisition  of  certain  securi¬ 
ties  to  be  received  upon  the  dissolution  of  Electric 
Power  &  Light  Corporation,  which  securities  included 
2,871,000  shares  of  common  stock  of  United  Gas 
Corporation.  Said  application  provided,  among  other 


*  Refers  to  pages  in  printed  Joint  Appendix. 
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things,  that  Bond  and  Share  proposed  to  sell,  dis¬ 
tribute  or  otherwise  dispose  of  all  the  securities  so 
received  within  one  year  after  their  receipt,  provided, 
however,  that  Bond  and  Share  might  institute  ap¬ 
propriate  proceedings  before  the  Commission  for  re¬ 
lief  from  the  above  described  proposal  in  so  far  as 
it  related  to  the  disposition  of  the  aforesaid  common 
stock  of  United  Gas  Corporation  and  for  a  determi¬ 
nation  under  the  Act  of  Bond  and  Share’s  right  to 
hold  such  common  stock.  Bond  and  Share  believes 
that  the  proceedings  hereby  instituted  are  “appro¬ 
priate  proceedings”  for  relief  from  the  above  men¬ 
tioned  proposal  and  for  a  determination  under  the 
Act  of  Bond  and  Share’s  right  to  hold  the  said  com¬ 
mon  stock,  within  the  meaning  of  the  aforesaid  ap¬ 
plication,  and  this  Amendment  15,  together  with  the 
attached  Amended  Plan  III  are  filed  for  the  purpose 
of  meeting  the  foregoing  provisions  of  said  applica¬ 
tion”  (JA  28). 

The  proceedings  and  circumstances  referred  to  involved 
the  Plan  of  Dissolution  of  Electric  Power  and  Light  Cor¬ 
poration  (hereinafter  called  “Electric”),  a  sub-holding 
company  of  Bond  and  Share  and  the  parent  holding  com¬ 
pany  of  United.  Under  the  terms  of  the  Proposed  Plan 
of  Dissolution  of  Electric  then  pending  before  the  Com¬ 
mission,  the  security  holders  of  Electric  were  to  receive 
the  portfolio  securities  of  that  company,  including  the 
common  stock  of  United.  Under  the  proposed  Plan,  Bond 
and  Share,  as  the  owner  of  $7.00  preferred,  second  pre¬ 
ferred  and  common  stock  of  Electric,  would  have  received 
on  the  dissolution  of  Electric  over  2,870,000  shares  of 
United  (JA  13).  The  question  raised  by  this  Plan,  inso¬ 
far  as  Bond  and  Share  was  concerned,  was  whether  Bond 
and  Share,  a  registered  public  utility  holding  company, 
could  lawfully  acquire  the  stock  of  United,  a  domestic 
gas  utility  company,  in  view  of  the  express  prohibitions 
against  such  acquisition  in  Sections  9  and  10  of  the  Act. 
The  Commission’s  Division  of  Public  Utilities  took  the 
position  that  such  acquisition  was  prohibited  by  Sections 
9  and  10  of  the  Act.  The  findings  of  the  Commission  in 
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approving  the  Proposed  Plan  of  Dissolution  of  Electric 
(H.C.A.  4t  SSS9,  March  1,  1949)  (JA  114),  make  it 
equally  clear  that  the  Commission  supported  the  view  of 
its  Division  of  Public  Utilities: 

“While  not  passing  at  this  time  upon  any  future 
application  that  Bond  and  Share  may  tile,  we  note 
at  this  time  that  on  the  basis  of  the  record  thus  far 
developed  in  proceedings  concerning  Bond  and  Share, 
we  could  not  approve  the  acquisition  by  Bond  and 
Share  of  the  securities  of  United  under  the  stand¬ 
ards  of  the  Act.  In  view  of  the  present  commitment 
of  Bond  and  Share  to  dispose  of  United’s  stock  within 
one  year,  we  shall  not  now  make  any  adverse  findings 
in  connection  with  the  acquisition  of  these  securities. 
When,  and  if,  Bond  and  Share  seeks  a  redetermina¬ 
tion  of  its  commitment,  opportunity  will  be  afforded 
for  full  consideration  of  such  application,  and  we  shall 
then  make  our  determination”  (JA  64). 

In  order  to  avoid  this  inescapable  adverse  determina¬ 
tion  in  the  Electric  proceeding,  Bond  and  Share  had  made 
a  written  commitment  contained  in  an  Application-Decla¬ 
ration  dated  March  31,  194S,  signed  and  sworn  to  by  the 
Chairman  of  its  Board  of  Directors  and  its  President 
(JA  10-23).  Paragraph  8  of  said  Application-Declara¬ 
tion  reads  as  follows: 

“Bond  and  Share  believes  as  to  it  that  Sections 
9(a),  10,  11,  12(c)  and  12(f)  of  the  Act  and  Rule 
U-43  of  the  Commission  are  applicable  to  the  trans¬ 
actions  of  the  Electric  Plan  as  the  same  pertain  to 
Bond  and  Share.  Such  sections  are  applicable  be¬ 
cause  the  Electric  Plan  proposes  the  acquisition  by 
and  transfer  to  Bond  and  Share  of  securities  and  as¬ 
sets  of  Electric  and,  in  turn,  the  surrender  by  Bond 
and  Share  to  Electric  of  securities  of  Electric  now 
owned  by  Bond  and  Share  both  of  which  are  holding 
companies  as  defined  under  the  Act”  (JA  16). 

The  commitment  undertaken  by  Bond  and  Share  in  the 
said  Application-Declaration  is  unequivocal: 
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“Bond  and  Share  proposes  that  it  will  sell,  dis¬ 
tribute  or  otherwise  dispose  of,  in  such  manner  as 
the  Commission  may  permit,  all  of  the  Common  Stock 
of  United  received  by  it  under  the  Electric  Plan  not 
later  than  one  year  (unless  such  period  is  extended 
by  the  Commission)  after  the  receipt  of  same  by 
Bond  and  Share;  provided,  however,  that  Bond  and 
Share  may,  not  later  than  sixty  days  after  entry  of 
an  order  of  the  Commission  approving  the  Electric 
Plan,  institute  appropriate  proceedings  before  the 
Commission  for  relief  from  its  commitment  to  dis¬ 
pose  of  such  Common  Stock  of  United  and  for  de¬ 
termination  of  its  right  under  the  Act  to  hold  such 
Common  Stock  of  United.  If  Bond  and  Share  shall 
so  institute  such  proceedings,  it  will  diligently  prose¬ 
cute  same  to  final  conclusion  before  the  Commission 
(and  before  the  Courts  if  review'  is  sought)  and 
promptly  take  such  steps,  if  any,  as  may  be  required 
to  comply  wdth  the  final  decision. 

“All  the  securities  to  be  received  by  Bond  and 
Share  under  the  Electric  Plan  will  be  received  and 
held  by  it  subject  to  the  full  jurisdiction  of  the  Com¬ 
mission  wdth  respect  to  same”  (JA  13-14). 

In  reliance  upon  this  written  commitment  of  Bond  and 
Share,  the  Commission  permitted  Bond  and  Share  to  re¬ 
ceive  the  securities  of  United  subject  to  all  of  the  terms 
and  conditions  of  said  commitment.  On  March  7,  1949,  the 
Commission  made  an  Order  approving  the  Dissolution 
Plan  of  Electric.  Referring  to  Bond  and  Share’s  Ap¬ 
plication-Declaration  of  March  31,  1948,  the  Commission 
“FURTHER  ORDERED,  that  the  application-declaration 
of  Bond  and  Share  referred  to  above  be  and  it  is  hereby 
granted  and  permitted  to  become  effective”  (H.C.A. 
#8906)  (JA  114).  On  April  22,  1949,  an  order  was  made 
in  the  United  States  District  Court  for  the  Southern 
District  of  NewT  York  approving  and  enforcing  the  Com¬ 
mission’s  Order,  and  the  same  was  affirmed  by  the  United. 
States  Court  of  Appeals,  176  F.  2d  687  (C.C.A.  2d). 
Thereafter,  in  July  1949,  Bond  and  Share  received  the 
United  stock  from  Electric,  “subject  to  the  full  jurisdic- 
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tion  of  the  Commission  with  respect  to  same”.  By  the 
terms  of  its  commitment,  Bond  and  Share  was  required 
to  dispose  of  all  the  United  stock  by  July  1950  unless  re¬ 
lieved  of  its  commitment  by  the  Commission. 

In  its  Application-Declaration  of  March  31,  1948,  Bond 
and  Share  had  promised  to  institute  proceedings  for  re¬ 
lief  from  its  commitment  not  later  than  sixty  days  after 
entry  of  an  order  of  the  Commission  approving  the  Elec¬ 
tric  Plan  (JA  64).  The  Commission’s  Order  approving 
the  Electric  Plan  was  made  on  March  7,  1949,  and  the 
sixty-days  expired  on  May  6,  1949.  Bond  and  Share 
tiled  its  application  on  September  6,  1949  (JA  24  et  seq.), 
six  months  after  the  Commission  made  its  Order  instead 
of  the  sixty  days  provided  for  in  its  commitment 

The  commitment  stated  that  “If  Bond  and  Share  shall 
so  institute  such  proceedings,  it  wdll  diligently  prosecute 
same  to  final  conclusion  before  the  Commission”.  When 
it  finally  filed  its  application  of  September  2,  1949,  Bond 
and  Share  did  not  limit  it  to  a  request  for  relief  from 
the  commitment,  but  coupled  it  with  an  application  for 
approval  of  a  Plan  to  become  an  exempt  holding  company 
and  an  investment  company.  However,  the  Commission’s 
Notice  of  and  Order  for  Hearing  with  regard  to  the  said 
application  limited  the  initial  hearings  to  a  consideration 
of  the  issue  reserved  in  its  Electric  Findings  and  Opin¬ 
ion: 

“1.  WTiether  there  exists  such  additional  evidence 
as  should  cause  the  Commission  to  modify  its  pre¬ 
vious  finding  that  Bond  and  Share  could  not  acquire 
securities  of  United  for  retention,  and  now  to  find 
that  such  acquisition  meets  the  requirements  of  Sec¬ 
tion  10(c)(2)  and  other  applicable  standards  of  the 
Act,  and  will  not  result  in  a  corporate  complexity  in 
the  Bond  and  Share  holding  company  system”  (JA 
52). 

Thereafter  Bond  and  Share  requested  the  Commission 
to  enlarge  the  issues  so  as  to  consider  its  application  for 
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an  exemption.  The  Commission  denied  this  request  ex¬ 
cept  that  it  ordered  that  the  question  of  exemption  he 
considered  insofar  as  it  was  relevant  to  the  question  of 
Bond  and  Share’s  right  to  acquire  or  retain  United  under 
the  standards  of  Section  10  of  the  Act  (JA  113). 

Following  various  adjournments  requested  by  Bond  and 
Share  (JA  112-113),  hearings  were  begun  on  January  11, 
1950,  and  with  intermittent  adjournments  were  continued 
until  January  23,  1951,  when  the  Commission  heard  oral 
argument.  On  February  6,  1952,  the  Commission  made 
its  Order  denying  Bond  and  Share’s  application  for  relief 
from  its  commitment  and  denying  the  application  for  an 
exemption,  and  issued  its  Findings  and  Opinion  on  which 
the  said  Order  was  based  (JA  55-100).  In  these  Find¬ 
ings,  the  Commission  made  it  clear  that  the  only  question 
it  had  considered  and  passed  upon  was  the  issue  that  it 
had  reserved  in  the  Electric  proceeding,  to  wit :  Bond  and 
Share’s  right  to  acquire  United: 

‘‘Bond  and  Share  requested  that  the  issues  be  broad¬ 
ened  to  include  a  consideration  of  its  application  for 
exemption.  We  advised  Bond  and  Share  that  the  re¬ 
quested  exemption  from  the  Act  would  not  be  put  in 
issue  except  in  so  far  as  it  was  contended  by  Bond 
and  Share  to  be  relevant  to  the  question  of  whether 
or  not  it  could  acquire  or  retain  United.  Our  find¬ 
ings  are,  accordingly,  limited  to  consideration  of  the 
applicability  of  the  standards  of  Section  10  to  Bond 
and  Share’s  acquiring  United,  other  than  temporarily 
and  subject  to  a  commitment  to  divest,  and  we  con¬ 
sider  the  applicability  of  the  exemption  standards  of 
section  3  (as  well  as  the  standards  of  section  11) 
only  so  far  as  those  standards  are  relevant  to  de¬ 
termining  the  issues  posed  bv  the  standards  of  sec¬ 
tion  10”  (JA  65-66). 

Bond  and  Share’s  application  for  an  exemption  pursu¬ 
ant  to  section  3(a)(5)  of  the  Act  was  based  on  the  claim 
that  United  came  within  the  definition  of  “a  company 
w’hose  principal  business  within  the  United  States  was 
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not  that  of  a  public  utility  company”.  The  Commission 
made  no  findings  on  this  issue: 

“In  view  of  our  conclusions  as  to  the  meaning  of  the 
statutory  exemption  provisions,  we  do  not  consider 
it  necessary  to  pass  on  the  evidence  introduced  in 
support  of  Bond  and  Share’s  argument  that  the  prin¬ 
cipal  business  of  United  is  not  that  of  a  public  utility 
company,  or  of  Bond  and  Share’s  contention  that  it 
does  not  derive  a  material  part  of  its  income  from 
United’s  utility  operations”  (JA  96) 

The  Commission,  to  the  extent  that  it  considered  Bond 
and  Share’s  application  for  an  exemption,  denied  the  ex¬ 
emption  on  broader  grounds.  The  Commission  found  that 
Section  3(a)(5)  applies  only  to  a  holding  company  whose 
interests  are  essentially  foreign  (JA  91).  With  respect 
to  Section  3(a)  generally,  the  Commission  found  that  an 
exemption  would  be  detrimental  to  the  public  interest  and 
the  interest  of  investors  and  consumers  (JA  96-99). 

SUMMARY  OF  ARGUMENT 

Section  9(a)  of  the  Act  precludes  Bond  and  Share  from 
acquiring  any  United  stock  without  Commission  approval 
under  Section  10.  Such  approval  was  never  obtained,  and 
the  Commission’s  findings  herein,  fully  supported  by  the 
record,  preclude  such  acquisition  under  the  statutory 
standards.  Acquisition  of  United  by  Bond  and  Share 
will  not  serve  the  public  interest  by  tending  toward  the 
economical  and  efficient  development  of  an  integrated 
public  utility  system. 

The  term  “acquisition”  in  Sections  9  and  10  means  un¬ 
conditional  acquisition  for  permanent  retention.  The 
Commission  had  previously  permitted  Bond  and  Share 
to  receive  the  United  stock  only  temporarily,  in  course  of 
a  reorganization  of  another  subholding  company  in  the 
Bond  and  Share  system,  subject  to  its  sworn  commitment 
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to  dispose  of  the  stock  within  one  year  after  its  receipt, 
unless  relieved  of  that  commitment  by  the  Commission 
upon  prompt  application.  The  Commission’s  order  per¬ 
mitting  the  commitment  to  become  effective  could  not  and 
did  not  oust  the  Commission  of  its  power  and  duty  to 
pass  upon  Bond  and  Share’s  right  to  acquire  United  in 
connection  with  its  application  for  relief  from  its  com¬ 
mitment.  The  Commission  found  that  absent  Bond  and 
Share’s  commitment  to  dispose  of  the  stock,  it  either 
would  have  disapproved  the  temporary  receipt  or  ap¬ 
proved  it  on  condition  that  the  divestment  was  made. 
Bond  and  Share  is  estopped  from  contesting  the  Com¬ 
mission’s  authority  and  duty  to  pass  upon  the  question  of 
acquisition. 

The  Commission’s  Order  refusing  to  relieve  Bond  and 
Share  of  its  commitment,  and  directing  disposition  of  its 
United  holdings,  is  fully  supported  by  the  findings  of  fact 
based  upon  substantial  evidence  under  the  statutory  stand¬ 
ards. 

In  denying  Bond  and  Share’s  application  for  an  ex¬ 
emption  under  Section  3  with  respect  to  the  United 
stock,  the  Commission  properly  rejected  as  irrelevant 
Bond  and  Share’s  attempts  to  inject  issues  such  as  tax 
savings,  Bond  and  Share’s  proposed  future  program  as 
an  investment  company,  and  the  “principal  business”  of 
United.  There  was  ample  evidence  in  the  record  to  sup¬ 
port  the  Commission’s  findings  under  Section  3  that  Bond 
and  Share’s  acquisition  of  United  would  be  detrimental  to 
the  public  interest  and  the  interest  of  investors  and  con¬ 
sumers. 

The  Commission’s  Order  of  February  6,  1952,  requiring 
Bond  and  Share  to  dispose  of  all  its  United  holdings, 
should  be  affirmed. 
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ARGUMENT 
Point  I 

Bond  and  Share  Could  Not  Lawfully  Acquire  Any  Com¬ 
mon  Stock  of  United  and  Must  Dispose  of  All  Its 
Holdings  of  Such  Stock. 

Section  9(a)  of  the  Act  provides  that  unless  the  ac¬ 
quisition  has  been  approved  by  the  Commission  under 
Section  10,  it  shall  be  unlawful  for  any  registered  holding 
company  to  acquire  directly  or  indirectly  any  securities 
or  utility  assets  or  any  other  interest  in  any  business.  It 
was  therefore  unlawful  for  Bond  and  Share,  a  registered 
holding  company,  to  acquire  United  without  the  prior  ap¬ 
proval  thereof  by  the  Commission  under  the  provisions 
of  Section  10  of  the  Act.  This  approval  was  never  ob¬ 
tained  and  could  not  lawfully  be  obtained. 

Section  10(c)(2)  of  the  Act  provides  that  notwithstand¬ 
ing  other  provisions  of  the  Act,  the  Commission  shall  not 
approve  “the  acquisition  of  securities  or  utility  assets  of 
a  public  utility  or  holding  company  unless  the  Commis¬ 
sion  finds  that  such  acquisition  will  serve  the  public  in¬ 
terest  by  tending  towards  the  economical  and  efficient 
development  of  an  integrated  public  utility  system ”  (Ital¬ 
ics  ours).  In  the  absence  of  such  a  finding,  Bond  and 
Share  could  not  lawfully  acquire  any  shares  of  United. 
No  such  finding  was  ever  made  by  the  Commission  and 
no  such  finding  could  be  made  by  the  Commission.  In  the 
instant  case,  the  record  established  the  contrary.  The 
Commission  specifically  found: 

“As  has  already  been  stated,  Bond  and  Share  pro¬ 
poses  under  its  contemplated  plan  of  operation  to 
retain  its  holdings  of  Foreign  Power  and  along  with 
them  the  United  stock.  It  is  clear,  and  not  disputed 
by  Bond  and  Share,  that  the  holding  of  both  Foreign 
Powrer  and  United  violates  the  standards  of  Section 
11(b)(1).  No  system  which  includes  both  Foreign 
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Power  and  United  can  conceivably  be  considered  a 
single  integrated  public  utility  system.  Nor  does  Bond 
and  Share  argue  that  they  do.  .  .  .  The  businesses 
of  United  and  Foreign  Power  are  wholly  unrelated. 
Finally,  United  could  not  be  retained  as  an  additional 
system  with  Foreign  Power.  Apart  from  any  other 
consideration,  the  geographic  limitations  of  Section 
11(b)  (1)  would  prohibit  such  holdings.  We  have 
previously  stated  that  ‘if  (Bond  and  Share)  pro¬ 
posed  to  maintain  its  foreign  holdings  paragraph  (B) 
of  Section  11(b)  (1)  would  require  it  to  dispose  of 
all  of  its  interests  in  domestic  utilities/  In  other 
words,  the  provisions  of  Section  11(b)  (1)  stand  in 
almost  every  detail  as  an  unyielding  barrier  to  the 
simultaneous  holding  of  Foreign  Power  and  United” 
(JA  72-73). 

There  is  no  evidence  in  the  record,  nor  is  any 
claim  made,  that  the  acquisition  of  United  by  Bond 
and  Share  will  tend  toward  the  economic  or  efficient 
development  of  an  integrated  utility  system.  As  has 
been  indicated,  United  Gas,  a  domestic  gas  utility,  is 
incapable  of  integration  into  any  system  which  in¬ 
cludes  Foreign  Power,  a  registered  holding  company 
with  far-flung  foreign  electric  utility  subsidiaries 
(JA  77). 

In  this  connection,  the  Commission’s  findings  also  call 
attention  to  the  past  history  of  abuses  in  the  relations 
between  Bond  and  Share  and  United  which  preclude  ap¬ 
proval  of  the  acquisition  under  Section  10  ( JA  78,  98) ;  see 
also  SEC  Exh.  16  Appendix  A,  printing  of  which  was 
dispensed  with  by  this  Court’s  order  dated  September 
16,  1952. 

There  is  no  evidence  in  the  record  which  could  sup¬ 
port  the  affirmative  finding  wiiich  the  Commission  would 
be  required  to  make  in  order  to  approve  the  acquisition 
of  any  shares  of  United  by  Bond  and  Share.  On  the  con¬ 
trary,  the  testimony  given  by  the  Chairman  of  Bond  and 
Share’s  Board  of  Directors  refuted  any  claim  that  Bond 
and  Share  might  have  made  that  its  application  satisfied 
the  requirements  of  Section  10(c)(2).  On  cross-examina¬ 
tion,  Mr.  Calder  testified  as  follows: 


12 


“Q.  Is  that  the  sole  utility  asset  that  you  have 
reference  to  in  that  public  utility  holding  company 
system? 

A.  Well,  answering  your  question  before,  I  stated 
that  Bond  and  Share  was  a  public  utility  holding 
company  system,  and  I  say  to  you  as  to  American 
Foreign,  it  continues  to  be  a  public  utility  holding 
company  system. 

Q.  Is  there  any  connection,  physical  or  otherwise, 
between  United  Gas  and  American  Foreign  Power? 

A.  None  whatever,  no.”  ( JA  212) 

This  testimony  conclusively  establishes  that  the  acqui¬ 
sition  of  United  by  Bond  and  Share  would  not  serve  the 
public  interest  by  tending  towards  the  economical  and 
efficient  development  of  an  integrated  public  utility  sys¬ 
tem.  Since  the  Commission  could  not  make  the  affirma¬ 
tive  findings  required  by  the  Act,  it  could  not  approve 
the  acquisition  of  any  shares  of  United  by  Bond  and 
Share.  The  Commission’s  findings  herein  call  attention  to 
and  rely  upon  its  earlier  precedent  in  Matter  of  Southern 
Company  (H.C.A.  #10055,  August  24,  1950  pp.  16-17), 
where  the  Commission  denied  Bond  and  Share’s  applica¬ 
tion  to  acquire  as  little  as  2%%  of  the  stock  of  Southern 
Company  under  similar  circumstances  (JA  71).* 


*  The  Order  on  review  requires  Bond  and  Share  to  dispose  of 
aU  its  holdings  of  United  stock.  Petitioner’s  Brief  (p.  2,  footnote) 
refers  to  the  Commission’s  Memorandum  Opinion  dated  June  18, 
1952  (H.C.A.  #11325),  which  is  only  one  aspect  of  the  proceed¬ 
ings  now  pending  before  the  Commission  on  Bond  and  Share’s 
new  plan  filed  subsequent  to  the  filing  of  the  petition  to  re¬ 
view.  The  Commission  advised  this  Court  on  August  20,  1952 
that  “it  is  neither  feasible,  nor  appropriate,  to  predict  .  .  .  what 
its  ultimate  decision  will  be”  on  all  the  complex  issues  arising 
under  the  new  plan.  (See  Answer  to  Bond  and  Share’s  motion 
to  enlarge  the  time  to  file  the  Joint  Appendix  and  brief,  para¬ 
graph  3).  The  new  plan  is  admittedly  inconsistent  with  the 
Order  on  review,  and  it  is  not  now  before  the  Court  in  the 
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Bond  and  Share  claims  (Pet.  Br.  pp.  21-33)  that  be¬ 
cause  it  once  held  securities  of  United,  which  it  was  com¬ 
pelled  to  relinquish  in  the  course  of  reorganization  of 
United  in  1944,  under  Section  11  of  the  Act  (16  S.E.C. 
531,  approved,  58  F.  Supp.  501  (D.  Del.),  afPd,  162  F. 
2d.  409  (C.C.A.  3d)),  it  had  a  right  to  acquire  new  and 
different  securities  of  United  in  1948,  despite  the  prohibi¬ 
tion  in  Section  10  of  the  Act.  The  only  merit  in  this  ar¬ 
gument  is  its  novelty.  The  statutory  requirements  are 
clear.  Section  11  demanded  that  Bond  and  Share  divest 
itself  of  United  in  1944  and  Section  10  forbade  it  to  ac¬ 
quire  any  of  that  stock  thereafter. 

The  Commission’s  Findings,  Opinion  and  Order,  refus¬ 
ing  to  relieve  Bond  and  Share  of  its  commitment  and  di¬ 
recting  disposition  of  its  holdings  of  United,  are  fully 
supported  by  substantial  evidence  in  the  record,  under  the 
applicable  standards  of  the  Act.  American  Power  & 
Light  Co.  v.  S.E.C.,  329  U.  S.  90,  120,  67  S.  Ct.  133,  150; 
Kantor  et  al  v.  American  and  Foreign  Power  Co.,  197  F. 
2d  307,  312-313  (C.C.A.  1st). 


instant  proceeding.  In  rulings  on  successive  motions  herein,  this 
Court  has  directed  that  the  instant  case  proceed  solely  upon  the 
administrative  record  certified  as  the  basis  of  the  Order  complained 
of  in  the  petition  for  review.  That  Order  was  made  without  refer¬ 
ence  to  any  plan,  and  finally  determined  the  status  of  Bond  and 
Share  as  a  stockholder  of  United,  subject  to  review  by  this  Court 
under  Section  24  (a)  of  the  Act.  Cf.  Chenery  Co.  v.  S.E.C.,  318 
U.S.  80,  63  S.  Ct.  454,  332  U.S.  194,  67  S.  Ct.  1575;  Federal  Water 
Works  v.  S.E.C.,  188  F.  2d  100,  104-105  (C.C.A.  3d),  cert,  den., 
341  U.S.  953,  71  S.  Ct.  1018. 
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Point  II 

The  Commission’s  Bona  Fide  Acceptance  of  Bond  and 
Share’s  Commitment  to  Dispose  of  United  Within  One 
Year  After  Its  Receipt  Unless  Relieved  of  Its  Com¬ 
mitment  by  the  Commission,  and  the  Receipt  of  the 
United  Stock  by  Bond  and  Share  Pursuant  to  That 
Commitment,  Did  Not  and  Could  Not  Oust  the  Com¬ 
mission  of  the  Power  and  Duty  to  Pass  Upon  Bond 
and  Share’s  Right  to  Acquire  United  in  Connection 
With  Its  Application  to  Be  Relieved  of  Its  Commit¬ 
ment.  Bond  and  Share  is  Estopped  From  Contesting 
the  Commission’s  Authority  and  Duty  to  Pass  Upon 
the  Question  of  Acquisition. 

Bond  and  Share  maintains  that,  having  received  the 
United  stock  under  the  terms  of  its  Application-Declara¬ 
tion  accepted  by  the  Commission  in  its  order  of  March 
7,  1949,  “no  further  question  concerning  Petitioner’s 
right  to  receive  this  interest  can  appropriately  be  raised 
in  the  present  proceeding.  The  only  legitimate  issue  here 
is  whether  Petitioner  can  be  allowed  to  continue  to  hold 
such  interest”  (Pet.  Br.  p.  23).  The  only  inference  that 
can  be  drawn  from  this  argument  is  that  Bond  and  Share 
could  by  trick  induce  the  Commission  to  abdicate  its  au¬ 
thority  and  duty  to  pass  upon  the  acquisition  of  securi¬ 
ties  by  a  public  utility  holding  company,  and  thereby  ac¬ 
quire  stock  forbidden  by  the  Act.  Only  a  public  utility 
holding  company  bent  upon  evasion  of  the  Act  would 
have  the  temerity  to  make  such  an  argument  before  this 
Court. 

Under  Section  9,  an  acquisition  that  has  not  been 
approved  by  the  Commission  is  “unlawful”,  and  violation 
of  this  provision  is  a  crime  under  Section  29  of  the  Act 
The  Commission  itself  is  forbidden  to  approve  acquisition 
by  a  public  utility  holding  company  of  securities  of  a 
public  utility  company  unless  it  makes  the  affirmative 
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findings  required  by  Section  10(c)(2)  of  the  Act.  Yet, 
Bond  and  Share  maintains  that  although  the  Commission 
never  made  such  affirmative  findings,  and  merely  per¬ 
mitted  Bond  and  Share,  upon  the  representations  made  to 
the  Commission  in  Bond  and  Share’s  Application-Declara¬ 
tion,  to  receive  and  temporarily  hold  the  stock  subject  to 
its  jurisdiction,  the  Commission’s  consent  to  such  tempo¬ 
rary  possession  constituted  approval  of  acquisition  under 
Section  10. 

By  playing  on  the  words  “acquisition”  and  “acquire”, 
Bond  and  Share  argues  that  the  Commission  may  not 
distinguish  between  acquisition  for  retention  and  tempo¬ 
rary  receipt  subject  to  future  disposition.  The  argument 
is  pure  sophistry.  The  word  “acquisition”  as  used  in  Sec¬ 
tions  9  and  10  of  the  Act  obviously  means  unconditional 
acquisition  for  permanent  retention,  whereas  the  Com¬ 
mission  here  approved  in  1949  merely  the  temporary  re¬ 
ceipt  by  Bond  and  Share  of  the  United  stock,  subject  to 
its  commitment  to  dispose  of  it,  unless  the  Commission, 
upon  reconsideration  of  Bond  and  Share’s  application, 
found  that  it  could  approve  unconditional  acquisition  in 
accordance  with  the  standards  of  Section  10  of  the  Act. 
Bond  and  Share’s  request  for  permission  temporarily  to 
receive  and  hold  United  subject  to  the  jurisdiction  of  the 
Commission,  in  order  to  avoid  an  adverse  determination, 
may  not  be  distorted  into  an  approval  of  an  acquisition 
forbidden  by  the  Act. 

Bond  and  Share’s  similar  argument  before  the  Commis¬ 
sion  was  flatly  rejected,  as  appears  from  the  Commis¬ 
sion’s  Findings  and  Opinion: 

“Absent  Bond  and  Share’s  undertaking  to  dispose  of 
the  stock,  we  either  would  have  disapproved  the  ac¬ 
quisition  or  approved  it  on  condition  that  the  divest¬ 
ment  was  made.  Our  approval  of  the  acquisition 
only  because  Bond  and  Share  committed  itself  to 
dispose  of  the  stock  in  no  manner  relieves  Bond  and 
Share  from  meeting  any  of  the  standards  of  Section 


16 


10.  Bond  and  share’s  suggestion  that  our  prior  lim¬ 
ited  approval  in  some  way  now  discharges  it  from 
complying  with  Section  10  misconceives  our  earlier 
statements  and  is  without  any  foundation. 

Bond  and  Share  in  effect  is  seeking  a  redetermina¬ 
tion  of  our  previous  conclusion.  While  our  order  did 
not  preclude  Bond  and  Share  from  seeking  such  a 
redetermination,  in  doing  so  Bond  and  Share  is  in  no 
stronger  position  than  if  it  were  now  seeking  in  the 
first  instance  unconditional  approval  of  such  acquisi¬ 
tion”  (JA  70). 

And  again: 

• 

“In  view  of  Bond  and  Share’s  commitment  to  dispose 
of  the  United  stock,  it  was  unnecessary  in  our  Find¬ 
ings  and  Opinion  in  the  Electric  case  to  state  in  de¬ 
tail  our  reasons  for  concluding  that  the  acquisition 
was  prohibited  bv  the  Act.  We  shall  do  so  at  this 
time”  (JA  71).  * 

Bond  and  Share’s  own  Application-Declaration  cate¬ 
gorically  admitted  that  Sections  9,  10  and  11  of  the  Act 
were  applicable  to  the  acquisition  of  United  (JA  16). 
The  Application-Declaration  itself  agreed  that  “all  the 
securities  to  be  received  by  Bond  and  Share  under  the 
Electric  Plan  will  be  received  and  held  by  it  subject  to 
the  full  jurisdiction  of  the  Commission  with  respect  to 
same”  (JA  14).  The  Commission’s  order  in  the  Electric 
reorganization  did  no  more  than  permit  the  commitment 
“to  become  effective”  (H.C.A.  #S906,  March  7,  1949)  (JA 
114).  It  is  absurd  for  Bond  and  Share  to  contend  under 
these  circumstances  that  the  Commission  did  not  reserve 
the  power  and  the  duty  to  pass  upon  Bond  and  Share’s 
right  to  acquire  United  under  the  provisions  of  Section 
10  of  the  Act,  in  the  event  of  an  application  for  relief 
from  the  commitment.  The  Act,  as  well  as  the  principle 
of  estoppel,  forbid  Bond  and  Share  to  challenge  the  Com¬ 
mission’s  authority  and  duty  to  pass  upon  the  question  of 
acquisition.  United  States  v.  Benedict,  261  U.S.  294,  43 
S.  Ct.  357 ;  Be  Bobida  v.  Manhattan  Storage  and  Transfer 
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Co.,  90  App.  D.C.  — ,  194  F.  2d  885 ;  In  re  Electric  Power 
and  Light  Corp.,  176  F.  2d  687,  690  (C.C.A.  2d) ;  In  re 
Denny,  135  F.  2d  184  (C.C.A.  7th),  cert.  den.  320  U.S. 
747,  64  S.  Ct.  50;  S panel  v.  Berkman, ,  171  F.  2d  513 
(C.C.A.  7th) ;  Kantor  et  al  v.  American  and  Foreign 
Power  Co.,  197  F.  2d  307,  315  (C.C.A.  1st). 

Point  III 

The  Commission’s  Denial  of  an  Exemption  Under  Section 
3  is  Fully  Supported  by  the  Record  Under  the  Statu¬ 
tory  Standards. 

Although  the  Commission  had  limited  the  issues  to  the 
single  question  of  acquisition  of  United,  Bond  and  Share 
proceeded  over  objection  to  introduce  quantities  of  irrele¬ 
vant  testimony  concerning  investment  companies,  its  fu¬ 
ture  program,  alleged  tax  savings,  among  other  issues. 
The  Commission  rightly  rejected  these  issues  (JA  74-99). 

Bond  and  Share  also  attempted  to  show  that  the  11  prin¬ 
cipal  business”  of  United  was  not  that  of  a  public  utility 
company.  The  Common  Stockholders  Committee  intro¬ 
duced  evidence  to  show,  and  we  believe  that  the  certified 
record  established,  that  the  principal  business  of  United 
was  that  of  a  public  utility  company  as  defined  by  the 
Act.  Section  2(a)(4)  defines  a  gas  utility  company  as 
“any  company  which  owns  or  operates  facilities  used  for 
the  distribution  at  retail  *  *  *  of  natural  or  manufactured 
gas  for  heat,  light  or  power”.  Bond  and  Share  conceded 
that  United  is  a  gas  utility  company  as  so  defined  (JA 
80).  As  for  the  principal  business  of  United,  Mr.  Mc- 
Gowen,  the  President  of  that  Company,  admitted  on 
cross-examination  that  United  had  filed  documents  with 
the  Commission  and  sent  proxy  statements  to  its  stock¬ 
holders  in  which  it  stated  that  its  principal  business  as 
defined  by  the  Act  is  the  sale  of  gas  at  retail.  One  docu¬ 
ment  filed  with  the  Commission  specifically  declared : 
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“The  principal  business  of  each  of  the  corporations 
and  organizations  in  which  the  principal  occupation 
or  employment  of  said  nominee  is  carried  on  is  as  fol¬ 
lows:  United  Gas  Corporation,  retail  distribution  of 
natural  gas”  (JA  263). 

United  itself  thus  holds  out  to  the  Commission  and  to 
the  world  that  its  principal  business  is  “the  retail  distri¬ 
bution  of  natural  gas”.  That  is  conclusive  for  purposes 
of  this  Act. 

The  Commission,  however,  rightly  found  it  unnecessary 
to  pass  upon  the  issue  of  United’s  “principal  business” 
(JA  96).  It  denied  Bond  and  Share’s  application  for  an 
exemption  with  respect  to  United  on  broader  grounds. 
The  Commission  found  that  United’s  distribution  opera¬ 
tions  alone  were  substantially  greater  than  those  of  the 
Washington  Gas  Light  Company,  and  that  United’s  resi¬ 
dential  and  commercial  gas  sales  were  of  such  magnitude 
that  Bond  and  Share  cannot  qualify  for  an  exemption 
under  Section  3(a)(3)  (JA  87).  The  Commission  also 
found  that  Section  3(a)(5)  was  designed  to  exempt  only 
essentially  foreign  holding  company  systems  (JA  91-96). 
The  Commission  found  in  any  event,  under  the  “unless 
and  except”  clause  of  Section  3,  that  even  if  Bond  and 
Share  otherwise  met  the  formal  requirements  of  Section 
3(a),  its  acquisition  of  United  would  be  detrimental  to 
the  public  interest  and  the  interest  of  investors  and  con¬ 
sumers  (JA  96-99).  This  finding  is  amply  supported  by 
substantial  evidence  in  the  record.  The  exemption  was 
properly  denied. 
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CONCLUSION 

The  Commission’s  Order  of  February  6,  1952  should  be 
affirmed. 

Respectfully  submitted, 

Philip  Levy, 

Attorney  for  Intervenors 
Perry  J.  Walsh,  Max  Kopelman 
and  Jacob  R.  Freund,  constituting 
Common  Stockholders  Committee 
Electric  Bond  and  Share  Company 

Jacob  Lippman, 

Philip  Levy, 

Of  Counsel. 


October  7, 1952 


20 


APPENDIX 
Motion  to  Intervene 


No.  11,380 


In  the  United  States  Court  of  Appeals 
For  the  District  of  Columbia  Circuit 


Electric  Bond  and  Share  Company,  Petitioner, 


v. 

Securities  and  Exchange  Commission,  Respondent. 


MOTION  OF  PERRY  J.  WALSH,  MAX  KOPELMAN 
AND  JACOB  R.  FREUND,  CONSTITUTING  THE 
COMMON  STOCKHOLDERS  COMMITTEE  OF 
ELECTRIC  BOND  AND  SHARE  COMPANY,  FOR 
LEAVE  TO  INTERVENE  IN  THIS  PROCEEDING 

To  the  Honorable  United,  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit: 

Perry  J.  Walsh,  Max  Kopelman  and  Jacob  R.  Freund, 
constituting  the  Common  Stockholders  Committee  of  Elec¬ 
tric  Bond  and  Share  Company,  respectfully  move  this 
Honorable  Court  for  leave  to  intervene  in  this  proceeding 
upon  the  following  grounds: 

1.  This  motion  is  made  pursuant  to  Rule  38(c)  of  the 
General  Rules  of  this  Honorable  Court. 

2.  The  movants,  Perry  J.  Walsh,  Max  Kopelman,  and 
Jacob  R.  Freund,  constitute  the  members  of  the  Common 
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Stockholders  Committee  (hereinafter  referred  to  as  the 
“Committee”)  of  Electric  Bond  and  Share  Company.  The 
Committee  was  organized  at  the  instance  of  certain  com¬ 
mon  stockholders  of  Electric  Bond  and  Share  Company 
to  solicit  proxies  and  participate  in  the  proceeding  before 
the  Securities  and  Exchange  Commission  relating  to  a 
proposed  amended  Plan  III  of  Electric  Bond  and  Share 
Company  dated  September  2,  1949  (SEC  File  #54-127, 
59-3,  59-12,  70-1806). 

3.  The  Committee  filed  the  declaration  required  by  the 
Public  Utility  Holding  Company  Act  and  Buie  U-62  of 
the  Rules  of  the  Securities  and  Exchange  Commission; 
and  on  November  29,  1949  an  order  was  made  by  said 
Commission  by  the  terms  of  which  the  said  declaration 
became  effective. 

4.  Thereafter,  a  notice  of  appearance  was  filed  with 
the  Securities  and  Exchange  Commission  in  the  proceed¬ 
ing  on  behalf  of  the  Committee  and  an  application  was 
made  for  leave  to  be  heard  pursuant  to  the  Commission’s 
rules.  The  application  for  leave  to  be  heard  was  granted 
and  the  Committee  thereafter,  through  its  counsel,  Jacob 
Lippman,  Esq.,  551  Fifth  Avenue,  New  York  17,  New 
York,  participated  and  took  an  active  part  in  the  proceed¬ 
ings  before  the  Commission. 

5.  In  its  proposed  Plan,  Electric  Bond  and  Share 
Company,  among  other  things,  requested  the  Securities 
and  Exchange  Commission  to  relieve  the  said  Company 
of  its  commitment  made  in  the  proceeding  relating  to  the 
liquidation  of  Electric  Power  and  Light  Corporation  (Pub¬ 
lic  Utility  Holding  Company  Act  Release  No.  8889)  to 
dispose  of  the  common  stock  of  United  Gas  Corporation 
which  Electric  Bond  and  Share  Company  would  receive 
as  a  security  holder  of  Electric  Power  and  Light  Cor¬ 
poration.  By  its  order  convening  hearings,  the  Commis¬ 
sion  limited  the  initial  hearings  to  the  issue  relating  to 
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Electric  Bond  and  Share  Company’s  request  to  be  re¬ 
lieved  of  its  aforesaid  commitment. 

6.  The  Committee,  through  its  counsel,  cross-examined 
witnesses,  introduced  direct  testimony  and  exhibits,  filed 
briefs  and  participated  in  oral  argument  before  the  Se¬ 
curities  and  Exchange  Commission,  in  opposition  to  the 
Plan  of  Electric  Bond  and  Share  Company. 

7.  On  February  6,  1952,  the  Securities  and  Exchange 
Commission  issued  its  findings,  opinion  and  order  denying 
the  application  of  Electric  Bond  and  Share  Company  to 
be  relieved  of  its  commitment  to  dispose  of  the  common 
stock  of  United  Gas  Corporation  held  by  Electric  Bond 
and  Share  Company.  In  these  findings,  the  Committee 
and  its  counsel  are  enumerated  among  the  appearances 
before  the  Commission,  and  reference  is  made  to  testi¬ 
mony  introduced  by  the  Committee  as  well  as  to  legal  ar¬ 
guments  advanced  by  counsel  for  the  Committee. 

8.  On  April  4,  1952,  Electric  Bond  and  Share  Com¬ 
pany  filed  in  this  Honorable  Court  its  Petition  for  Review 
of  the  aforesaid  order  of  the  Securities  and  Exchange 
Commission. 

9.  The  Committee  has  received  authorizations  from 
more  than  7,000  stockholders  owning  in  excess  of  400,000 
shares  of  the  common  stock  of  Electric  Bond  and  Share 
Company.  The  market  value  of  the  common  stock  of 
these  stockholders  is  approximately  $10,000,000. 

10.  Among  the  questions  which  Electric  Bond  and 
Share  Company  asks  this  Honorable  Court  to  review  are 
questions  concerning  which  the  Committee’s  witnesses 
gave  testimony  both  oral  and  documentary,  and  concerning 
which  counsel  for  the  Committee  submitted  elaborate  legal 
argument  both  in  his  briefs  and  in  his  oral  argument 
before  the  Commission  in  opposition  to  the  Plan  of  Elec¬ 
tric  Bond  and  Share  Company.  On  one  of  these  issues — 
as  to  what  constitutes  a  sale  of  gas  at  retail — the  Com- 
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mittee  believes  that  its  counsel  alone  submitted  legal  argu¬ 
ment. 

11.  By  reason  of  the  foregoing  the  Committee  and  the 
common  stockholders  whom  it  represents  have  a  direct 
and  substantial  interest  in  the  Petition  for  Review  filed 
by  Electric  Bond  and  Share  Company  and  in  the  pro¬ 
ceedings  that  will  result  from  the  granting  or  denial  of 
said  Petition  for  Review. 

WHEREFORE,  the  movants  respectfully  pray  that  this 
Honorable  Court  enter  an  order  granting  the  Committee 
leave  to  intervene  in  this  proceeding  and  to  participate 
fully  therein,  and  for  such  other  and  further  relief  as 
may  be  just  and  proper  in  the  premises. 

Dated  this  24th  day  of  April,  1952. 

Respectfully  submitted, 

/s/  Philip  Levy 

Attorney  for  Movcunts 
1625  K  Street  N.  W. 
Washington  6,  D.  C. 

/s/  Jacob  Leppmah 
Of  Counsel 
551  Fifth  Avenue 
New  York  17,  New  York 


BRIEF  ON  BEHALF  OF  INTERVENOR,  OKIN 


IN  THE 


UNITED  STATES  COURT 
FOR  THE  DISTRICT  OF. 


Unite 


lies  Court  c-  k. '  'OGti> 


y/u/rbfc  Circuit 


UU  i-t. 


No.  11380 


v  •  CL^HrC 

ELECTRIC  BOND  AND  SHARE  COMPANY, 

Petitioner, 


SECURITIES  AND  EXCHANGE  COMMISSION, 

Respondent, 

GENERAL  AMERICAN  INVESTORS  COMPANY,  INC., 
PERRY  J.  WALSH,  MAX  KOPELMAN  and  JACOB  R. 
FREUND,  constituting  the  common  stockholder’s  commit¬ 
tee  of  the  Electric  Bond  and  Share  Company,  and  SAMUEL 
OKIN, 

Intervenors. 


PETITION  OF  ELECTRIC  BOND  AND  SHARE  COMPANY 
FOR  REVIEW  OF  ORDER  OF  THE  SECURITIES  AND 
EXCHANGE  COMMISSION. 


Statement  of  Questions  Involved 

In  the  opinion  of  intervenor,  Okin,  the  questions  pre¬ 
sented  are: 

(1)  Whether  petitioner  can  be  relieved  of  its  commit¬ 
ment  to  dispose  of  the  United  Gas  stock,  made  in  order  to 
obtain  Commission  approval  of  the  conditional  acquisition 
of  the  said  stock,  if  the  acquisition  of  the  said  stock  does  not 
comply  with  the  standards  of  Section  10  of  the  Public  Utility 
Holding  Company  Act  of  1935. 

(2)  Whether  petitioner  can  avoid  the  impact  of  Section 
10  and  seek  to  be  relieved  of  its  commitment  by  asserting  a 
claim  to  an  exemption  under  Sections  3(a)  (3)  and  3(a)  (5) 
of  the  Act,  based  upon  its  contentions  respecting  the  non¬ 
utility  business  of  United’s  subsidiaries,  even  though  United 
itselfis  a  public  utility  company;  and  in  any  event  is  such 
an  exemption  available  where  the  Commission  finds  that 
it  would  be  contrary  to  the  “unless  and  except”  introductory 
clause  of  Section  3,  irrespective  of  the  fact  that  the  Com¬ 
mission  finds  that  petitioner  cannot  meet  the  conditions  of 
Section  3  (a)  (3)  and  3  (a)  (5). 
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Point  I. — Petitioner’s  request  for  relief  from  its 
commitment  necessitated  a  determination  in  the 
proceeding  as  to  whether  the  acquisititon  of  the 
United  Gas  stock  by  petitioner  would  satisfy  the 

standards  of  Section  10  .  4 

Point  n. — Section  10  is  applicable  to  the  acquisition 
of  the  United  Gas  stock  by  petitioner,  and  it  failed 
to  prove  compliance  with  the  standards  of  Section 

10  . 5 

Point  m. — Petitioner  cannot  avoid  the  impact  of 
Section  10  and  be  relieved  of  its  commitment  by 

seeking  an  exemption  under  Section  3 .  6 

Conclusion  .  7 


ABBREVIATED  REFERENCES 


. a — Page . of  Joint  Appendix  to  Briefs. 

United — United  Gas  Corporation. 

Electric — Electric  Power  &  Light  Corporation. 

Act — Public  Utility  Holding  Company  Act  of  1935. 

Commission — Securities  and  Exchange  Commission. 

Order — The  order  of  the  Commission  entered  on  February  6, 
1952,  here  under  review. 

Findings  and  Opinion — The  findings  and  opinion  of  the  Com¬ 
mission  issued  on  February  6,  1952,  in  respect  of  these 
proceedings. 

United’s  subsidiaries — United  Gas  Pipe  Line  Company  and 
Union  Producing  Company. 


UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA 


ELECTRIC  BOND  AND  SHARE  COMPANY, 

Petitioner, 

v. 

SECURITIES  AND  EXCHANGE  COMMIS¬ 
SION, 

Respondent, 

GENERAL  AMERICAN  INVESTORS  COM¬ 
PANY,  INC.,  PERRY  J.  WALSH,  MAX 
KOPELMAN  and  JACOB  R.  FREUND,  con¬ 
stituting  the  common  stockholder’s  com¬ 
mittee  of  the  Electric  Bond  and  Share  Com¬ 


pany,  and  SAMUEL  OKIN, 


Intervenors. 


BRIEF  OF  INTERVENOR,  OKIN. 

Jurisdictional  Statement. 

”*  •  ,-r 

Petitioner  filed  its  petition  on  April  4,  1952,  to  review 
order  of  respondent  dated  February  6,  1952,  which  denied 
its  request  to  be  relieved  of  its  commitment  to  dispose  of 
its  holdings  of  United  common  stock,  and  its  request  for 
an  exemption  under  Sections  3(a)  (3)  and  3(a)  (5)  of  the  Act 
and  directed  petitioner  to  proceed  to  take  appropriate  steps 
for  the  expeditious  disposition  of  its  aforsaid  holdings  of 
the  common  stock  of  United  (9a). 

Statement  of  Case. 

In  connection  with  a  plan  of  dissolution  of  Electric,  a 
former  subsidiary,  petitioner,  in  1948,  filed  an  application, 
pursuant  to  Sections  9(a),  10,  11,  12(c)  and  12  (f)  of  the 
Act  (16a),  seeking  the  Commission’s  authorization  to  ac¬ 
quire  from  Electric  2,870,653  shares  of  the  common  stock  of 
United,  a  gas  public-utility  company,  which  was  then  a  sub¬ 
sidiary  of  Electric  and  the  stock  of  which  was  to  be  distribu¬ 
ted  to  petitioner  as  partial  compensation  for  surrender  of 
its  holdings  of  Electric  securities. 
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In  its  application  (13-14a),  Bond  and  Share  proposed 
that: 

“it  will  sell,  distribute  or  otherwise  dispose  of,  in  such 
manner  as  the  Commission  may  permit  ...  all  of  the 
common  stock  of  United  received  by  it  under  the  Electric 
plan  not  later  than  one  year  (unless  such  period  is  ex¬ 
tended  by  the  Commission)  after  the  receipt  of  same 
by  Bond  and  Share;  provided,  however,  that  Bond  and 
Share  may,  not  later  than  sixty  days  after  entry  of  an 
order  of  the  Commission  approving  the  Electric  plan, 
institute  appropriate  proceedings  before- the  Commission 
for  relief  from  its  commitment  to  dispose  of  such  com¬ 
mon  stock  of  United  and  for  determination  of  its  right 
under  the  Act  to  hold  such  common  stock  of  United.’' 

In  the  Commission's  Findings  and  Opinion  approving 
the  plan  under  Section  11  (e)  in  the  Electric  case,  the  Com¬ 
mission  stated  (64a)  with  respect  to  Bond  and  Share’s  pro¬ 
posed  acquisition  of  United  stock: 

“While  not  passing  at  this  time  upon  any  future  apDli- 
cation  that  Bond  and  Share  may  file,  we  note  at  this 
time  that  on  the  basis  of  the  record  thus  far  developed 
in  proceedings  concerning  Bond  and  Share,  we  could  not 
approve  the  acquisition  by  Bond  and  Share  of  the  securi¬ 
ties  of  United  under  the  standards  of  the  Act.  In  view 
of  the  present  commitment  of  Bond  and  Share,  to  dis¬ 
pose  of  United’s  stock  within  one  year,  we  shall  not  now 
make  any  adverse  findings  in  connection  with  the 
acquisition  of  these  securities.  When,  and  if.  Bond  and 
Share  seeks  a  redetermination  of  its  commitment,  oppor¬ 
tunity  will  be  afforded  for  full  consideration  of  such 
application,  and  we  shall  then  make  our  determination.” 
Pursuant  to  the  Commission’s  order  of  approval  dated 
March  7,  1949  (VoL  vm,  pp.4969-4972),  Bond  and  Share 
received  on  July  5,  1949,  2,870,653  shares  (26.95%)  of  the 
Common  stock  of  United.  In  1951,  pursuant  to  a  rights 
offering  made  by  United,  Bond  and  Share  acquired,  subject 
to  the  foregoing  commitment,  and  pursuant  to  the  order  of 
the  Commission,  an  additional  295,128  shares  of  United  com¬ 
mon  stock  so  that  its  present  holdings  total  3,165,781  shares 
of  the  United  common  stock. 

Meanwhile,  on  September  6,  1949,  Bond  and  Share  filed 
an  application  in  which  it  requested  approval  pursuant  to 
Section  11  (e)  of  its  plan  and  an  exemption  from  the  provis¬ 
ions  of  the  Act,  as  therein  provided  (28-29a),  and  said  appli¬ 
cation  stated  (28a) : 

“4.  On  or  about  March  28,  1948,  Bond  and  Share  filed 
with  this  Commission  an  application  (File  No.  70-1806) 
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relating  to  the  acquisition  of  certain  securities  to  be 
received  upon  the  dissolution  of  Electric  Power  &  Light 
Corporation,  which  securities  included  2,871,000  shares 
of  common  stock  of  United  Gas  Corporation.  Said  appli¬ 
cation  provided,  among  other  things,  that  Bond  and 
Share  proposed  to  sell,  distribute  or  otherwise  dispose  of 
all  the  securities  so  received  within  one  year  after  their 
receipt,  provided,  however,  that  Bond  and  Share  might 
institute  appropriate  proceedings  before  the  Commis¬ 
sion  for  relief  from  the  above  described  proposal  in  so  far 
as  it  related  to  the  disposition  of  the  aforesaid  common 
stock  of  the  United  Gas  Corporation  and  for  a  determi¬ 
nation  under  the  Act  of  Bond  and  Share’s  right  to  hold 
such  common  stock.  Bond  and  Share  believes  that  the 
proceedings  hereby  instituted  are  ‘appropriate  proceed¬ 
ings’  for  relief  from  the  above  mentioned  proposal  and 
for  a  determination  under  the  Act  of  Bond  and  Share’s 
right  to  hold  the  said  common  stock,  within  the  meaning 
of  the  aforesaid  application,  and  this  amendment  15,  to¬ 
gether  with  the  attached  Amended  Plan  m  are  filed  for 
the  purpose  of  meeting  the  foregoing  provisions  of  said 
application.” 

In  the  Notice  and  Order  for  Hearing,  the  Commission 
directed  that  the  hearings  with  respect  to  petitioner’s  appli¬ 
cation  be  limited  to  issue  numbered  1,  all  other  issues  being 
reserved  (52a) ,  and  upon  petitioner’s  request  that  the  issues 
be  broadened  to  include  a  consideration  of  its  application  for 
exemption,  the  commission  advised  Bond  and  Share  that 
the  requested  exemption  from  the  Act  would  not  be  put  in 
issue  except  in  so  far  as  it  was  contended  by  petitioner  to  be 
relevant  to  the  question  of  whether  or  not  it  could  acquire  or 
retain  United  (65-66a). 

Despite  the  ruling  of  the  Commission,  supra,  petitioner 
on  the  hearing  adduced  evidence  in  support  of  its  general 
proposals  and  overall  program  and  claim  to  an  exemption,  so 
that  the  transcript  of  record  consists  of  over  2,000  pages 
of  testimony  and  over  175  exhibits  introduced  in  the  course 
of  17  days  of  hearings,  conducted  intermittently  from  Jan¬ 
uary  to  June,  1950  (110-llla). 

The  Commission  in  its  Findings  and  Opinion  of  Febru¬ 
ary  6,  1952  (55-100a),  at  the  end  thereof  concluded  that 
there  is  no  basis  for  relieving  petitioner  from  its  commit¬ 
ment  to  dispose  of  its  United  stock,  and  the  Commission 
found  that  petitioner  may  not  acquire  or  retain  such  hold¬ 
ings  and  that  its  application  should  be  denied.  The  Com¬ 
mission’s  order  dated  February  6,  1952,  is  the  subject  of 
this  review  proceeding. 
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POINT  I. 

Petitioner’s  request  for  relief  from  its  commitment 
necessitated  a  determination  in  the  proceeding  as  to  whether 
the  acquisition  of  the  United  Gas  stock  by  petitioner  would 
satisfy  the  standards  of  Section  10. 

Petitioner  contends  (p.33)  that  the  Commission  erred 
“in  finding  that  any  acquisition  issue  survived  the  Electric 
proceeding,  and  that  such  issue  had  to  be  determined  in 
accordance  with  the  standards  of  Section  10.”  It  argues 
(p.24) : 

“Any  existing  Section  10  issue  was  merged  into  the 

commitment  subject  to  the  determination  of  Petitioner’s 

right  to  hold  rather  than  ‘acquire’  the  United  Gas  stock.” 

The  Commission  rejected  the  contentions  of  the  Pe¬ 
titioner  (70-7 la),  and  it  is  submitted  that  there  is  no  basis 
in  fact  or  law  for  the  petitioner’s  contentions. 

Having  averted  adverse  findings  under  Section  10  by 
making  its  commitment  (13- 14a)  to  dispose  of  the  stock 
as  therein  provided  when  it  filed  its  application  (10a)  for 
Commision’s  conditional  approval  of  the  acquisition  of  the 
United  Gas  stock,  which  adverse  findings,  the  Commission 
says  (70a)  would  have  precluded  petitioner  from  acquiring 
said  stock,  petitioner  seeks  to  have  this  commitment  inter¬ 
preted  as  a  reason  for  relieving  it  from  meeting  the  stand¬ 
ards  of  Section  10  and  to  discharge  it  from  complying  with 
Section  10.  Not  only  did  the  Commission  find  there  was  no 
foundation  for  the  contentions  of  the  petitioner,  but  the 
Commission  states  in  effect  that  it  had  no  intention  of  re¬ 
lieving  petitioner  from  meeting  any  of  the  standards  of 
Section  10  or  from  discharging  it  from  complying  with 
Section  10  (70a). 

The  Commission  stated  that  petitioner  was  in  effect 
seeking  a  redetermination  of  its  previous  conclusion,  supra, 
(“that  on  the  record  before  us  ‘we  could  not  approve  the 
acquisition  by  Bond  and  Share  of  the  securities  of  United 
under  the  standards  of  the  Act.’)  and  that  in  doing  so 
petitioner  “is  in  no  stronger  position  than  if  it  were  seeking 
in  the  first  instance  unconditional  approval  of  such  acqui¬ 
sition,”  and  that  “like  any  person  requesting  approval  of 
an  acquisition,”  petitioner  “has  the  burden  of  proving  com¬ 
pliance  with  Section  10”;  and  that  “only  on  such  a  showing 
could  the”  Commission  “modify  its  previous  findings  ana 
permit  the  acquisition,”  and  that  “compliance  with  Section 
10  is  the  primary  question  to  be  considered,  and  that”  pe¬ 
titioner’s  “contentions  to  the  contrary  are  without  merit.” 
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POINT  n. 

Section  10  is  applicable  to  the  acquisition  of  the  United 
Gas  stock  by  petitioner,  and  it  failed  to  prove  compliance 
with  the  standards  of  Section  10. 

Petitioner  contends  that  Section  10  is  not  applicable 
(pp.30-33) ,  and  asserts  (pp.33^2)  that  if  found  that  peti¬ 
tioner’s  acquisition,  is  presently  at  issue,  that  the  applicable 
standards  of  Section  10  have  been  complied  with. 

It  is  contended  by  petitioner  (pp.30-31)  that  Sections 
9  and  10  “were  intended  to  apply  only  to  securities  and 
utilities  assets  that  ‘are  to  be  brought  into  holding  company 
systems,’  i-e.,  which  were  not  already  in  the  holding  com¬ 
pany  system  at  the  time  of  the  passage  of  the  Act.’.”  and 
that  the  acquisition  by  petitioner  “in  1949  of  a  direct  interest 
in  United,  which  had  been  a  part  of  petitioner’s  system 
for  about  20  years,”  was  not  intended  “to  be  covered  by 
Sections  9  and  10.” 

The  Commission  rejected  these  contentions.  See  findings 
and  discussion  (68-70a). 

Realizing  that  its  argument  respecting  the  inapplicar 
bility  of  Section  10,  is  inconsistent  with  petitioner’s  state¬ 
ments  in  its  application  in  1948  for  temporary  conditional 
approval,  wherein  it  said  that  Section  10  was  applicable 
(16a),  which  statement  was  then  made  without  qualification 
or  reservation,  when  petitioner  sought  Commission  approval, 
petitioner  asserts  (p.6)  that  the  application  was  filed  “to 
avoid  this  hazard,  and  the  implied  threat  of  the  delay  in 
the  Electric  proceeding.”,*  that  (p.22)  it  was  “forced”  to  file 
said  application,  that  (p.30)  it  was  “induced  involuntarily  to 
file”  such  application.  It  is  submitted  that  there  is  no  merit 
to  the  protestations.  It  is  to  be  noted  that  the  Commission’s 
order  was  not  issued  until  almost  one  year  later  (March  7, 
1949),  and  that  in  the  meantime,  the  petitioner  did  not 
withdraw  its  application,  but  on  the  contrary  accepted  the 
order  of  conditional  approval,  and  pursuant  thereto,  and 
subject  to  its  said  commitment,  received  the  United  stock 
(2,870,653  shares)  on  July  5,  1949. 

Petitioner  asserts  (pp.34-35) : 

“The  step  of  dissolving  Electric  was  an  important  step 
in  compliance  with  the  Act  and  the  transfer  of  the 
United  Gas  stock  was  a  necessary  concomitant  of  such 
step.  Consequently,  as  a  matter  of  law.  Petitioner  has 
established  compliance  with  the  standards  of  Section 
10.” 

and  further  (p.37) : 

“But  to  the  extent  that  the  provisions  of  Section  10  are 
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applicable,  those  standards  have  ben  satisfied  by  the 
affirmative  benefits  derived  directly  from  the  consumma¬ 
tion  of  the  Electric  plan.” 


“ . and  its  unwarranted  failure  and  refusal  to 

find  that  any  surviving  ‘acquisition’  issues  were  resolved 
by  reason  of  the  nature  of  the  transfer  as  a  mere  change 
in  form  made  necessary  to  comply  with  Section  11.” 

The  Commission  rejected  the  petitioner’s  argument 
and  stated  “that  to  permit  an  acquisition  otherwise  than  on 
a  temporary  basis  the  proposed  acquisition  must  independ- 
•enly  meet  the  standards  of  Section  10”  (71a) . 

POINT  m. 

Petitioner  cannot  avoid  the  impact  of  Section  10  and 
be  relieved  of  its  commitment  by  seeking  an  exemption 
under  Section  3. 

To  avoid  the  impact  of  Section  10  and  to  be  relieved  of 
its  commitment,  petitioner  filed  its  application  for  an  exemp¬ 
tion,  which  petitioner  contends  is  the  primary  issue  for 
decision  in  these  proceedings,  and  argues  that  a  Section  3 
exemption  would  eliminate  any  requirement  that  its  acqui¬ 
sition  of  the  United  stock  comply  with  Section  10  of  the  Act 
(47,  42,  43). 

In  denying  the  request  for  the  exemption,  the  Commis¬ 
sion  emphasized  (79a)  that  in  any  event  the  “unless  and 
except”  introductory  clause  of  Section  3  would  be  a  basic 
obstacle  to  the  grant  of  an  exemption,  irrespective  of  its 
findings  that  petitioner  could  not  meet  the  conditions  for 
exemption  set  forth  in  Sections  3(a)(3)  and  3(a)(5),  be¬ 
cause  any  contrary  result  in  this  case  (97-98a) : 

“would  make  Section  3(a)  a  means  for  circumventing 
or  defeating  the  basic  objective  of  the  Act  to  simplify 
holding  company  systems;  it  would  liberate  a  non-com¬ 
plying  holding  company  by  ignoring  what  the  Congress 
found  to  be  ‘detrimental  to  the  public  interest  or  interest 
of  investors  or  consumers.” 

It  is  submitted  that  the  Commission’s  interpretation  of 
the  “unless  and  except”  introductory  clause  of  Section  3  (a) 
should  be  decisive  of  the  exemption  claim  under  the  circum¬ 
stances  of  this  case. 

The  Commission’s  findings  (79-98a)  interpreting  Sec¬ 
tions  3(a)  (3)  and  3(a)(5),  it  is  submitted,  are  a  complete 
answer  to  petitioner’s  interpretative  arguments  (pp.52-58, 
62-67)  respecting  the  scope  of  Sections  3(a)  (3)  and  3(a)  (5) 
and  its  complaints  respecting  the  Commission’s  interpreta¬ 
tion  of  the  “unless  and  except”  introductory  clause  of  Section 
3(a).  (pp.67-71) 
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The  petitioner  asserts  (pp.58-59)  that  the  Commission 
erred  in  failing  to  make  any  finding  respecting  the  principal 
business  of  United.  The  Commission  said  (96a) : 

“In  view  of  our  conclusion  as  to  the  meaning  of  the 
statutory  exemption  provisions,  we  do  not  consider  it 
necessary  to  pass  on  the  evidence  introduced  in  support 
of  Bond  and  Share’s  argument  that  the  principal  busi¬ 
ness  of  United  is  not  that  of  a  public  utility  company, 
or  of  Bond  and  Share’s  contention  that  it  does  not  derive 
a  material  part  of  its  income  from  United’s  utility  op¬ 
erations.” 

Petitioner’s  brief  makes  continuous  reference  to  its 
proposed  future  program  of  which  the  retention  of  United 
was  a  part,  and  by  reason  thereof,  it  is  deemed  germane  te 
refer  to  the  following  portion  of  the  statement  made  by  pe¬ 
titioner’s  counsel  during  the  hearing  (R.3977) : 

“The  plan  itself  does  not  have  anything  to  do  with 
the  release  from  the  commitment  to  dispose  of  United 
Gas.  The  application,  however,  has.  The  application  con¬ 
tains  a  request  that  we  be  exempt  under  Section  3,  of 
the  Holding  Company  Act.” 


CONCLUSION 

It  is  respectfully  asked  that  the  Court  affirm  the  Com¬ 
mission’s  order  dated  February  6,  1952. 


Respectfully  submitted. 


Samuel  Okin, 

Intervenor, 

Residing  at  Hotel  Strand, 
Atlantic  City,  N.  J. 


